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Precruay, J. 

The plaintiff commenced this action for the purpose of obtaining 
an accounting from the defendant in regard to matters stated in 
the complaint. It was therein alleged that on the 29th of Decem- 
ber, 1871, the defendant issued to the plaintiff a certain policy of 
insurance, and that the plaintiff had duly complied with all the con- 
ditions of said policy; that it was a policy known as “ The ten-year 
dividend system policy,” and that the ten years expired in December, 
1881; that all the premiums had been paid by the plaintiff during 
that time and the policy was in foree at the time of the commence- 
ment of this action. The plaintiff then alieged, upon information 
and belief, that the defendant during this time had wrongfully ap- 
propriated the surplus and profits, or a large portion thereof belong- 
ing to the plaintiff under the policy, and had diverted the same to 
other purposes than the benefit of the plaintiff, and that it had not 
kept the fund and its accumulations separate, and that defendant 
refused for dishonest and unlawful reasons to furnish the plaintiff 
with an account as demanded. Plaintiff also alleged that defendant 
became a trustee of the various moneys that were paid to it on ac- 
count of the policies of the class to which the plaintiff's policy be- 
longed, and thai plaintiff relying upon the terms of said policy and 
the supposed honesty of the defendant as a trustee of the funds 
above mentioned took out the said policy and paid the premiums 
required and assumed the risks and conditions mentioned therein, 
and that he had in all things duly performed all the conditions of 
the policy. The plaintiff then prayed judgment that the defendant 
be comvelled to render a true and just account to the plaintiff of 
the names of the parties insured by it under the system in which 
the plaintiff had been insured, the amount of each and every policy 
thus issued, a detailed account of premiums paid into and received 
by the defendant on account of said policies, the-amount of surplus 
and profits which each of said policies had earned, together with a 
number of other details in regard to the accumulation and disposi- 
tion of such fund. Judgment was also demanded that the defendant 
be compelled to make good and pay all such sums which it had un- 
lawfully misappropriated or expended out of said fund, and that it 
be compelled to issue to the plaintiff an annuity bond of the amount 
to which he is entitled, or at his option to pay the value in cash to 
him; and that a receiver of the fund and all the books and papers 
connected therewith be appointed pending this action as well as 
after judgment if it is deemed advisable and proper. 
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A copy of the policy issued by the defendant to the plaintiff was 
attached to and formed a part of the complaint, by which it ap- 
peared that on the 29th of December, 1871, the defendant insured 
the life of the plaintiff in the amount of $5,000 for the term of his 
natural life, commencing at noon on that day; that the policy was 
issued to and accepted by the assured. (1.) “On the special agree- 
ment and conditions relative to policies on the “Ten-year dividend 
system,” and (2.) “That the “Ten-year dividend period ” would be 
completed on the 29th of December, 1881. (3.) That no dividend 
should be allowed or paid upon the policy unless the person whose 
life is assured shall survive until the completion of the ten-year div- 
idend period, and unless the policy shall then be in force. (4) That 
all surplus or profits derived from such policies on the ten-year div- 
idend system as shall cease to be in force before the completion of 
their respective ten-year dividend periods shall be apportioned 
equitably among such policies of the same class as shall complete 
their ten-year dividend period; and that previous to the completion 
of its ten-year dividend period this policy shall have no surrender 
value in cash or in a paid-up policy.” 

The defendant answered this complaint and denied all the allega- 
tions of misappropriation or wrong-doing, and alleged the proper 
and equitable apportionment of the fund and an offer to give to the 
plaintiff what he was entitled to therein, either in cash or in shape 
of an annuity bond. 

The issues thus joined came on for trial at a special term, and ° 
upon the trial plaintiff abandoned all allegations as to any misap- 
propriation of the fund or any wrong-doing whatever in regard 
thereto and based his cause of action upon his right to an account- 
ing from the nature of the transaction as appearing in the contract 
evidenced by the policy of insurance issued to him. 

The plaintiff ¢laimed that upon the mere proof of the issuing of a 
policy such as was issued to him, and that it had been kept alive 
during the ten-year period and was in full force at the time the div- 
idend was payable, gave him the right to demand from the defend- 
ant a full and complete accounting of the debit and credit items of 
what he terms the Tontine account with a list of the members en- 
titled to participate therein, and also all the details demanded in his 
prayer for judgment in the complaint. He maintained that it was 
unnecessary to prove any of the allegations of misappropriation or 
improper action, or even any mistake in relation to the principles 
upon which the apportionment had been made; but that from the 
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mere nature of the transaction itself he had the right to maintain 
an action to compel the defendant to make a full accounting in re- 
gard to all the matters spoken of. 

The special term substantially held with the plaintiff and granted 
an interlocutory judgment providing for the taking of an account 
and for the entry of a judgment thereon for the amount of cash 
which should be found to be due the plaintiff, or at his option an 
annuity bond for an equal amount. 

The defendant under section 1,001 of the Code upon a case made, 
moved for a new trial at the general term, and after argument of 
that motion the general term granted the new trial and vacated the 
judgment above mentioned. From the order granting a new trial 
the plaintiff has appealed here, giving the usual stipulation in such 
cases. 

He claims now to maintain the action and to have the right to an 
accounting upon the ground (1) that the relation between the plaint- 
iff and defendant is not one solely of contract, but that as to the 
participation in the profits of this Tontine system that relation is 
similar to one of trustee and cestui que trust. (2.) On the ground 
that the account itself, although there is but one side to it, is of a 
nature so difficult and complicated that it cannot be properly tried 
in an action at law, and hence this action is the appropriate remedy. 
The right to maintain this equitable action based upon either or 
both these grounds will therefore be discussed. 

As to the first: We are convinced after a careful examination of 
the character of the relations existing between these parties, that it 
cannot be said that the defendant isin any sense a trustee of any par- 
ticular fund for the plaintiff, or that it acts as to him and in relation 
to any such fund, in a fiduciary capacity. It has been held that 
the holder of a policy of insurance, even in a mutual company, was 
in no sense a partner of the corporation which issued the policy, and 
that the relation between the policy-holder and the company was 
one of contract, measured by the terms of the policy. See Cohen 
vs. N. Y. Mutual Life Ins. Co., 50 N. Y., 610; People vs. Security 
Life Ins. Co., 78 N. Y., 114. Upon the payment of the premiums 
by the various policy-holders embraced in the Tontine class the 
money immediately becomes the property of the company, and no 
title thereto remains in any of the policy-holders. Under such a 
policy as this there is no obligation on the part of the corporation 
to keep the premiums paid on such policies separate and apart 
from its other funds. Nor is there any obligation on its part to in- 





1488. ] Uhiman vs. New York Life Ins. Co. 565 


vest such funds in any particular way or at any particular time. 
The contract contemplates the fact that the funds will be invested, 
but the character of such investment is left absolutely to the discre- 
tion of the defendant, except as it may be limited by the laws of 
the State. This question of separate investment and what use 
should be made of the moneys received on policies of this descrip- 
tion has been discussed in the late case of Bogardus vs. N. Y. Life 
Ins. Co. (101 N. Y., 323), in an opinion by Ruger, C. J. The policy 
in that case was substantially identical with the one in question; 
and what was said by the chief judge in that ease upon this subject . 
may be repeated and re-affirmed here. It is true that in speaking 
of the rights of the plaintiff in that case (which arose upon a failure 
of the plaintiff to keep the policy in force during the whole of the 
Tontine period), the chief judge, while holding that the failure to 
keep the policy in force was fatal to any right of action which the 
plaintiff might otherwise have had, stated that “the method to be 
adopted by the defendant in managing the funds paid to it by its 
several policy-holders was necessarily under the insurance laws of 
the State confided to its judgment, discretion, and skill, and the 
plaintiff has no cause of complaint in reference thereto except in 
the event of the survivorship of Abraham Bogardus for ten years, 
and the continued existence of her policy. Upon the happening 
of such event, and not until then, she would become entitled to an 
accounting as to such fund.” It was clearly not before the court, 
and the learned judge probably did not have in mind the particular 
rights as to an accounting or under what circumstances those rights 
would exist in case the plaintiff's policy had been continued in force 
and the question of those rights had been the question then to be 
decided. The subject under discussion was as to what, if any, 
rights the plaintiff in that case had with the fact existing that the 
policy, which was the foundation of the whole transaction, had 
ceased to exist and by the terms thereof had become forfeited be- 
fore the action was commenced. It had ceased to exist because tie 
plaintiff had refused or neglected to pay the premiums as they be- 
came due, and the plaintiff gave as a reason for refusing to pay 
them certuin facts which it was claimed were sufficient to justify the 
refusal. This court decided against the plaintiff on that question, 
and that was the only proposition that was directly decided. Here 
the question is distinctly up as to what rights the plaintiff had after 
the expiration of the ten-year period, the policy itself being in force, 





566 Report of Decisions. [.Aug., 


and urless there was some relation fiduciary in its nature, the 
right to an accounting on that ground cannot be claimed. 

We think the payment of a premium by the policy-holders of this 
class of policies is much more like that of a deposit in a bank by a 
depositor, as to which it is conceded that there is no such relation 
of trustee and cestui que trust. See Foley vs. Hill, 2 H. of L. cases, 
32. By the very terms of this policy the amount of the fund is nec- 
essarily uncertain. What it may be depends not only upon the 
number of policies taken out during the period, but upon the num- 
ber of policies in the class which may lapse or become forfeited, 
and upon the amount of the proper expenses of the company which 
shall justly become chargeable to this fund. So that the dividend 
which may come to the plaintiff or any other volicy-holder depends 
upon numerous contingencies, and in relation to all these matters 
the parties have agreed in specific terms contained in the policy it- 
self that this surplus or fund derived as already stated “shall be 
apportioned equitably among such policies of the same class as shall 
complete their ten-year dividend period.” Here is the extent of 
the obligation of the defendant—that it shall equitably apportion 
this sum. As has been said, there is no title in the plaintiff to any 
specific moneys. There is in reality no specific or separate fund, as 
it is made up simply by a system of debits and credits contained in 
the books of the company, which debits and credits are made dur- 
ing the running of the Tontine period. There is no separation of 
the fund belonging to this system and no legal necessity for such 
separation from any other fund or property belonging to the de- 
fendant. The situation of the parties is that of debtor and creditor 
simply, the amount of such debt being determinable by this equita- 
ble apportionment, which, taking the language of the policy into 
consideration, necessarily means that the apportionment is to be 
made by the corporation through its officers. 

The case of Marvin vs. Brooks (94 N. Y., 71) has no tendency 
whatever to uphold the plaintiff’s claim. In that case the plaintiff 
had deposited with the defendant a certain sum of money upon the 
trust that defendant would use it in the purchase of certain property 
in which plaintiff was to have one half and the defendant the other 
half interest. It was held that the money thus placed in the de- 
fendant’s hands continued the property of the plaintiff and was im- 
pressed with a trust in the hands of the defendant which entitled 
the plaintiff to call him to an account as to the disposition of the 
money, the purchase of the property, its price, ete., and that the 
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burden rested upon the defendant of showing these facts. We 
have no doubt of the correctness of that decision, and just as little 
that it is no authority for the plaintiff's contention herein. 

We do not, however, accede to the claim of the defendant herein to 
its full extent as made in the brief submitted, which is that the ap- 
portionment as made by the defendant is absolutely and at. all 
events conclusive upon the policy-holders. We hold that under the 
terms of this policy the apportionment was to be equitably made, 
and in the first instance by the defendant’s officers or agents. But 
inasmuch as the agreement is that the apportionment shall be an 
equitable one, the question of what is an equitable one, all the facts 
and circumstances being known, may be one over which the courts 
have supervision. Prima facie the apportionment as made by the 
defendant should be regarded as a compliance with the terms of 
the policy, or in other words should be regarded as an equitable ap- 
portionment. It should be thus regarded because by the terms of 
the policy the duty of making it is cast upon the corporation and it 
ought to be presumed that the defendant has performed its duty 
instead of presuming that it has failed to do so But the question 
is still left, has or has it not complied with its agreement to make 
an equitable apportionment? And the plaintiff and all others simi- 
larly situated have the right, upon proper allegations of fact showing 
that the apportionment made by the defendant is not equitable, or 
has been based upon erroneous principles, to have a trial and make 
proof of such allegations, and if proved, the court will declare the 
proper principles upon which the apportionment is to be made, so 
as to become an equitable apportionment. The various cases cited 
in the brief submitted where the legislature has appointed parties 
to apportion stock in a bank created by its laws, etc., and where 
the courts have held that the apportionment by the board thus cre- 
ated was final, do not we think conclude us here. The principles 
are entirely different. But as the plairtiff herein has made no 
proof of any misappropriation or wrong-doing, we are of the opinion 
that upon the first question argued he has failed to show any right 
to an accounting by the defendant. 

The second ground upon which an accounting was claimed was 
that the account was complicated. There are undoubtedly many 
expressions in the books stating that where accounts are so difficult 
and complicated that it would be impracticable to examine them 
upon a trial at nisi prius, equity takes jurisdiction of ar action, 
even on that ground alone. To this effect are Story’s Eq. Jurispru- 
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dence, sec. 445; Willard’s Eq. Jurisprudence, page 91; Pomer- 
oy’s Eq. Jurisprudence, sec. 1,421. In note 4 of the last above- 
cited section, after stating the rule as above mentioned (that the 
account should be so complicated that a court of law would be in- 
competent to examine it at nisi prius with the necessary accuracy) 
it is said : “ But under the present practice in England matters of 
account may now be referred to officers or referees, so that the rule 
as above stated can now hardly be followed.” See Taff Valley Rail- 
way Co. vs. Wixon, 1 H. L. Cas., 119-121. 

In speaking of an equitable jurisdiction to grant an accounting 
this court in Marvin vs. Brooks (supra), stated, per Finch, J., that 
“the best-considered review of the authorities puts the equitable ju- 
risdiction upon three grounds, viz., the complicated character of 
the accounts, the need of a discovery, and the existence of a fiduci- 
ary or trust relation. The necessity for a resort to equity for the 
first two reasons is now very slight, if it can be said to exist at all, 
since a court of law can send to a referee a long account, too com- 
plicated for the handling of a jury, and furnishes by an examination 
of the adverse party before trial, and the production and deposit of 
books and papers, almost as complete a means of discovery as could 
be furnished by a court of equity.” 

Judges in the English equity courts have been somewhat slow to 
maintain jurisdiction in a case where the ground thereof was solely 
that the account was complicated, and although there are very 
many cases in which the statement has been made that equity would 
sometimes take jurisdiction on that account, yet in most of them it 
is seen that there were added to that other grounds making it 
proper for equity to assume cognizance of the cases. 

However it may be, it has at least been stated that whether or not 
the court would take jurisdiction upon the sole ground of the account 
being complicated, was a matter largely within the discretion of 
the court. See Northeastern R. R. Co. vs. Martin, 2 Phil., 758; also 
Philips vs. Philips, 9 Hare, 471; and Bliss vs. Smith, 34 Beavan, 
508. 

We are not inclined to enlarge the principle or to hold that in all 
cases the mere fact of a complicated account being at issue will 
oblige the court to take jurisdiction. Considering the fact as stated 
by Finch, J., in the case above alluded to that the plaintiff has now 
all the facilities for examining a complicated account in an action 
at law that he would have in equity, if there are other reasons—im- 
portant and material ones—existing against the assumption of ju- 
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risdiction by a court of equity of an action of this nature, those rea- 
sons should have their full weight, and if after giving due effect to 
all the circumstances it appears that there would be a balance of 
very great inconvenience and possible oppression to the defendant, 
the plaintiff should be remitted to his action at law to recover his 
damages, in which action if the taking of an account becomes nec- 
essary it may be easily taken. 

In such a case as this we think there is such balance of inconve- 
nience existing in favor of the defendant. 

Upon the theory of the plaintiff every one of the policy-holders of 
his class has a right of action such as this against the defendant to 
call it to an account, and to cause it to give in the trial of the action 
a detailed account of every transaction (proved by reference to or 
the production of its books, and by the oaths of its officers) which 
took place from the commencement to the termination of the Ton- 
tine period in regard to those matters material to be known upon 
the question of an equitable apportionment of the fund. There 
would be no necessity for an allegation, much less the slightest even 
prima facie proof of wrong-doing or that there had been any mis- 
take made by the company in the apportionment made by it. But 
the mere fact that an individual was the owner of one of those poli- 
cies in force at the termination of the Tontine period would give him 
a right of action and a right to demand this proof from the defend- 
ant. 

The mere statement of such a fact, it seems to us, is conclusive 
against the existence of any such right. Of course it is not to be 
supp»sed that each individual policy-holder would avail himself of 
this right; but the fact that each one might, would place the com- 
pany in the power of unscrupulous parties to take advantage of it 
for the purpose of endeavoring to levy contribution from it which it 
might pay in order to secure freedom to itself from troublesome, 
expensive, unnecessary, and wholly disingenuous investigations (and 
made in numerous suits) into the affairs of the company and its ac- 
counts running through many years. That this should be per- 
mitted without an allegation even on information and belief, that 
any fraud, mistake, or impropriety in the accounts or in the manner 
of their statement or in the result attained had been made by the 
officers or agents of the company, would seem to be intolerable. 

Our attention has been called to a decision by the Massachusetts 
court of Pierce vs. Equitable Life Ass’e Society, reported in 12 
Northeastern Reporter, 858. That case was decided under the pe- 
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culiar wording of astatute of Massachusetts in regard to complicated 
accounts, and we do not think it should be followed by the courts of 
this State. 

Having examined the two grounds upon which the plaintiff based 
his right to maintain this action, and coming to the conclusion that 
neither is tenable, it follows that the general term of the common 
pleas correctly granted a new trial, and that its order to that effect 
should be affirmed, and judgment absolute given against the plaint- 
iff, with costs. All concur, except Ruger, C. J., not voting. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


MUTUAL ASS’E SOCIETY ) 


Us. 
SCOTTISH U. & N. INS. CO.*. 


A policy of insurance provided that notice of cancellation by the company 
should be given to the assured, and further, that if the policy was pro- 
cured by a broker he should be deemed the agent of the assured in any 
transaction relating to the insurance. ‘The polisy was canceled by the 
company and notice was given to the broker who procured the policy ; in 
an action against it, the company pleaded a custom in that city to give 
notice to the broker. Held: (1) The broker was the agent of the assured 
ouly in the procurement of the policy, and notice to him was not such 
notice as the policy required, and did not release the defendant; (2) Such 
custom could not prevail against the express stipulation of the policy re- 
quiring that notice should be given the assured. 


Kean & Guy and R. H. Srecer, for /’ainliff in Error. 
Preram & SrrincFettow, for Defendent in Error, 
Lacy, J. 

This is a writ of error to a judgment of the Circuit Court of the 
city of Richmond, rendered on the 24th of December, 1885. The 
facts material to be stated are briefly as follows: The plaintiff in 
error having a risk of $3,500 on the property of James T. Gray, 
procured, through Claiborne & Son, insurance brokers in Richmond, 


* Decisi.u rendered, December 1, 1887.—From Virginia Law Journal. 
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Va., a reinsurance in the defendant in error’s company as to $2,000 
thereof, on December 11, 1883. The said Claiborne & Son, brokers, 
having procured this insurance, delivered the policy to the plaintiff 
in error, and received the premium from them, the said plaintiff in 
error, and on the 11th of December, 1884, at the instance of the de- 
fendant in error, procured a renewal of the said policy, and received 
the premium for the same from the plaintiff in error, and delivered 
to the said plaintiff in error the renewal certificate. On the 17th of 
December, 1884, the defendant in error procured a reinsurance of 
their $2,000 risk above mentioned in the Niagara Insurance Com- 
pany, and carried this policy to the said brokers, Claiborne & Son, 
to be substituted for their policy of like amount, but didenot get 
their policy trom the said brokers, because they did not have it. 
On the 19th of December following, the Niagara Insurance Company 
canceled their policy, and notice of this was given by the defend- 
ants in error to the said brokers, Claiborne & Son, and later in the 
day, on the 19th of December, the fire and loss occurred. The 
plaintiff in error had no notice of any of these transactions subse- 
quently to the delivery of the renewal receipt, on the 11th day of 
December, 1884, and the payment by them of the premium thereon, 
except such constructive notice as is claimed to have been given 
to them through the brokers who procured the policy for them 
on the 11th of December, 1883. The plaintiff in error denied that 
the said brokers represented them any other wise than to procure 
the said policy, and, denying any notice of cancellation to them 
before the loss, brought suit upon the policy against the defendant 
in error. The whole dispute in the case turned upon the question 
of notice of cancellation by the defendant in error; that is, whether 
notice of cancellation to the broker who procured the policy is notice 
to the insured, in a case where the broker is not the general agent 
of the insured. not otherwise his agent than in such agency as arises 
by reason of the broker having procured the policy; it being in this 
case conceded that Claiborne & Son were not the general agents, 
nor otherwise the agents of the plaintiff in error than such as arose 
through their employment as brokers to procure the policy in 
question. 

The policy contained the following provisions: “This policy may 
be canceled at any time at the request of the assured, the company 
retaining customary short rates, for the time the pclicv has been in 
force. It may also be canceled at any time by the company, on 
giving written or verbal notice to that effect, and refunding, er ten- 
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dering, to the assured, or, if the policy be not held by him, to the 
legal holders thereof, a ratable proportion of the premium for the 
unexpired term of the policy.” And also the following provision: 
“If any broker, or other person than the assured, or the duly 
authorized agent of this company, bas procured this insurance, or 
any renewal thereof, he shall be deemed to be the agent of the 
assured, and not of this company, in any transaction relating to the 
insurance.” The defendant in error did not claim that the brokers 
in’ question were the agents of the plaintiffs otherwise than as has 
been stated; but they proved that there was a well-established cus- 
tom or usage in the city of Richmond, among insurance companies; 
brokers, amd agents doing business in the said city, that whenever 
insurance policies were obtained through insurance brokers, all no- 
tices as to the renewal and cancellation of the same were required 
to be given, not to the assured, but to the broker through whom the 
insurance was effected. The controversy turning upon this ques- 
tion, both sides moved for instructions, and the court gave an in- 
struction, instructing the jury that if they believed that there was 
such a custom, and that notice of cancellation was given to the 
broker who effected the insurance in that case, they must find for 
the defendant, and there was verdict and judgment for the defend- 
ant; whereupon the plaintiff excepted, and brought the case here by 
writ of error. 

The construction of insurance policies often arises in this court, 
and has frequently and recently been the subject of consideration 
and judicial decision here, as well as in other appellate courts. It 
is well settled, as we have often said, that “the policy must be con- 
strued according to its terms; and the evident intent of the parties 
is to be gathered from the language used; and the court cannot ex- 
tend the risk beyond what is fairly within the terms of the policy. 
New conditions cannot be added by the court; but the rights of the 
parties must stand upon the contract as made:” Wood, Ins., § 69, 
p. 179. A policy is to be construed as a whole; not literally or 
severely, as to either side, but accurately, so as to carry into effect 
the real purpose and understanding of the parties. But all condi- 
tions involving forfeitures, as well as all exemptions, will be con- 
strued strictly, and most favorably to the assured—that is, most 
strongly against the party for whose benefit they are inserted: Id.; 
Insurance Co. vs. Gwathmey [11 Va. L. J., 475); Mutual Accident 
Ass’n vs. Newman [12 Va. L. J., 308]; and Insurance Co. vs. Cherry 

12 Va. L. J., 287], and the cases cited. The only real controversy 
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in this case, as has been set forth, is as to the question of notice of 
cancellation. The policy provides for notice to the assured. The 
notice was to the broker who procured the policy. The policy pro- 
vided that “if any broker has procured this insurance he shall be 
deemed to be the agent of the assured, and not of this company, in 
ary transaction relating to the insurance.” The broker was claimed 
on the trial of the case to be the agent of the assured. But this 
provision having been often the subject of judicial construction in 
the highest courts in this country, it having been held that “a right 
reserved in a policy of insurance to terminate the insurance on giv- 
ing notice to that effect, and refunding a ratable portion of the pre- 
mium to the assured for the unexpired term,” “is not effectively 
exercised by the company’s giving mere notice to the broker or 
agent of the insured through whom he procured the policy, that he 
desires to concel the same.” That construction of that provision 
was not contended for here by the learned counsel for the defend- 
ant in error. 

In Hermann vs. Insurance Co., decided in the Court of Appeals 
of New York, November, 1885, Judge Andrews said: “The defend- 
ant reserved the right to cancel the policy on notice to the assured. 
This condition would be satisfied by personal notice to the plaintiff, 
or to an agent authorized to receive it. But the authority ofa 
broker employed to procure insurance for his principal, such broker 
not being a general agent to place and manage insurance on his 
principal’s property, terminates with the procurement of the policy. 
It cannot in reason be held to continue after the insurance has been 
procured and the policy delivered to the principal. An agent to 
procure a contract has no power to discharge it, implied from the 
original authority merely. If he possesses that power, it arises 
from some actual or apparent authority, superadded to the mere 
power to enter into the contract. The defendant relies upon a 
special clause in the policy, which declares that the person who pro- 
cures the policy shall be deemed the agent of the assured, and not 
of the company [as has been set forth above]. The obvious mean- 
ing of the clause is that the person procuring the insurance shall, in 
respect to that matter, be deemed the agent of the assured;” citing 
Grace vs. Insurance Co., decided in the Supreme Court of the 
United States, November 19, 1883, reported in 109 U. S., 278 [8 Va. 
L. J., 4]. See the opinion of Justice Harlan in that case, and cases 
cited: White vs. Insurance Co., 120 Mass., 330, and Adams vs. In- 
surance Co., 12 Ins. Law J., 787. This, then, being the well-settled 
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and conceded law on this subject, it was sought to sustain the notice 
in this case upon the ground that the local custom in Richmond was 
to notify the broker, etc., and the circuit court so instructed the jury. 
But this instruction violates the plainest principles of construction 
as set forth above. The policy required notice to be given of the 
desire to cancel to the assured; and the question, therefore, is 
whether the broker was the agent of the assured for this purpose. 
The question is not what the local custom of Richmond is as to this 
notice, but what is the contract on the subject between the parties. 
The evidence is clear, and it is admitted that these brokers were not 
otherwise the agents of the insured in this case, except to procure 
the insurance. If, therefore, the insurers did not give notice as re- 
quired by the contract, it is immaterial whether they gave notice 
according to the custom or not. This question is, perhaps, as well 
settled upon authority as the other. 

In the case of Hermaun vs. Insurance Co., supra, it is said, after 
saying it was the local custom of Troy to give this notice to the 
broker, “ and, in so far as it assumes to make the broker an agent of 
tne insured to receive notice of the cancellation, although he had no 
such authority in fact, it is an attempt to override the legal construc- 
tion of the contract, and was inadmissible to control it.” It was 
said by Wright, J., in the Court of Appeals of New York (Higgins 
vs. Moore, 34 N. Y., 425): “It is obvious that the rights of the 
plaintiff cannot be controlled or affected by a local usage in a par- 
ticular trade. The usage is invalid, and has no binding force upon 
the plaintiffs. Such usage, if sanctioned, would be to overthrow the 
law in the city of New York. If it prevails there, it cannot be 
allowed to control the settled and acknowledged law of the State. 
Again, the pretended usage is void, as not general, being confined 
to certain persons in New York, unreasonable, and against public 
policy. The proposition that persons engaged in a particular trade 
at a particular place can, by the custom and usage adopted and 
regulated by themselves, create: a power beyond what is actually 
conferred or necessarily implied, depriving an owner of his prop- 
erty, the possession of which he had not parted with, seems to me 
so fraught with mischief, as well as unsoundness, as to require only 
its announcement to meet with repudiation.” No usage is admissi- 
ble to control the rules of law: Wheeler vs. Newbould, 16 N. Y., 
392; Judge Brown saying in that case: “The usage to which it 
refers is in contradiction to the fair and legal import of the con- 
tract;” citing Furniss vs. Hone, 8 Wend., 247; Dykers vs. Allen, 7 
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Hill, 497; Bank vs. Woodruff, 6 Hill, 174. Justice Story said, in 
Donnell vs. Insurance Co. (2 Sum., 377): “I am among those judges 
who think usage among merchants should be very sparingly adopted 
as rules of law by courts of justice, as they are often founded in 
mere mistake, and still more often in the want of enlarged and com- 
prehensive views of the full bearing of principles.” Judge Dewey 
said, in Clark vs. Baker (11 Metc., 189): ‘“ Usages of this character 
{local usages of trade] are only admissible upon the hypothesis that 
the parties have contracted with reference to them. If the parties 
made express stipulations as to the terms of a sale, or the manner of 
the performance of a contract, or state the conditions upon which it 
may be rescinded, such express stipulations must be taken as the 
terms of the contract, and they are not to be affected by any usage 
contrary to them.” Lord Lyndhurst, C. B., said, in the case of 
Blackett vs. Assurance Co. (2 Tyrw., 273): “The objection to the 
parol evidence is that it was not to explain any ambiguous words in 
the policy, or any words which might admit of doubt, or to intro- 
duce matter upon which the policy was silent; but that it was at 
direct variance with the words of the policy, and in plain opposition 
to the language it used. We are therefore of opinion that the evi- 
dence of usage was properly rejected.” In Bradley vs. Wheeler, 
(44 N. Y., 503) it was said: “As to the admissibility of usages, in 
general, the later cases show that the dislike to them which seems 
always to have characterized the ablest judges in this country, and 
particularly in this State, is now becoming general, and it is now 
quite well settled that the usage or custom cannot be proved to con- 
travene a rule of law or to contradict the express or implied terms 
of a contract or to make the legal rights or liabilities of the parties 
to a contract other than they are by the common law. Here there 
was no uncertainty as to the terms of the contract. Hence, the 
custom offered to be proved would have contradicted or varied the 
terms of the contract, and was therefore inadmissible.” In Hinton 
vs. Locke (5 Hill, 437) Bronson, J., said: ‘“ Usage can never be set 
up in contravention of the contract. When the agreement contains 
any express terms on the subject, evidence of the custom shall be 
excluded.” Expressum facit cessare tacitum. Clarke vs. Roystone, 
13 Mees. & W., 752; Roberts vs. Barker, 1 Crompt. & M., 808. 
Promises in law exist only in the absence of express promises. A 
party. therefore, cannot be bound by an implied contract, when he 
has made an express contract as to the same subject-matter. Chit. 
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Cont., 85; Selway vs. Fogg, 5 Mees? & W., 83; Ferguson vs. Car- 
rington, 9 Barn & C., 59. 

Lastly, it must be remembered that no custom, however univer- 
sal or old or known, unless it has actually passed into law, has any 
force over parties against their will. Hence, in the interpretation of 
coutracts, it is an established rule that no custom can be admitted 
which the parties have seen fit expressly to exclude. And not only 
is a custom inadmissible which the parties have expressly excluded, 
but it is equally so if the parties have excluded it by necessary im- 
plication, as by providing that the thing which the custom affects 
shall be done in a different way; for a custom can no more be set 
up against the clear intention of the parties than against their ex- 
press agreement, and no usage can be incorporated into a contract, 
which is inconsistent with the terms of the contract: 2 Pars. Cont., 
546. We have said that this question is perhaps as well settled 
upon authority as any question arising in this case, and considered 
above, and our investigations lead us to the conclusion that citations 
might be indefinitely extended. But we will conclude the discus- 
sion of this question by citing the clear and satisfactory conclusious 
of Mr. Justice Story in the case of The Reeide (2 Sum., 569) in which, 
in speaking of what he terms the almost indiscriminate habit of late 
years of setting up particular usages or customs in almost all kinds 
of business and trade to control, vary, or annul the general liabili- 
ties of parties under the common law, as well as under the commer- 
cial law, he said: “But I apprehend that it can never be proper to 
resort to any usage or custom to control or vary the positive stipu- 
lations in a written contract, and a fortiori not to contradict them. 
An express contract of the parties is always admissible to supersede 
or vary or control a usage or custom, for the latter may always be 
waived at the will of the parties. But a written or express contract 
cannot be controlled or varied or contradicted by usage or custom.” 
Upon reason, as well as upon authority, it is clear that under contract 
in this case the notice of a desire to cancel the same was to be given 
to the assured. This is the express stipulation in the policy itself, 
“to the assured.” The notice was not given to the assured, nor to 
a person authorized to receive notice for the company. Notice was 
neither given to the assured nor to any agent of the assured, and it 
follows that there was no notice of a desire for cancellation before 
the loss occurred. The assured in this case was another insurance 
company; but the principle is the same as when an individual is 
the assured. We think the Circuit Court of Richmond erred in in- 





1888. } Farmer et al. vs. State ex rel. 577 


structing the jury as we have seen on the question of notice of can- 
cellation; that it should have instructed the jury in this case that no 
notice of cancellation was given to the company by giving such 
notice to a broker, not authorized to receive it; and the judgment 
appealed from will be reversed and annulled. Judgment reversed. 


SUPREME COURT OF TEXAS. 


S. R. FARMER er at. 
vs. 
STATE ex rev. CARRUTHERS.* 


The object of the association according to the charter was to provide for its 
members during life and their families after death and to pay weekly sick 
benefits to the members. Only master Masons and their wives and 
daughters were eligible. The agreements were that for a certain sum in 
cash and for certain sums to be paid in future, a certain sum graded ac- 
cording to assessments was to be paid to the beneficiary. A medical ex- 
amination was required. 


Held, That this was an insurance company and not a benevolent organization 
within the statutes of Texas. - 

Hoasert & Green, for Appellant. 

R. L. Carzocs, D. P. Ayers, and J. S. Hoae, Atty. Gen., fur 
Appellee. 

Wii, C. J. 

This was an information in the nature of a quo warranto, insti- 
tuted in the court below, for the purpose of ousting the appellants 
from certain corporate franchises, which they were claiming to ex- 
ercise under the name of the “ Masonic Mutual Benevolent Associa- 
tion of Texas.” The result of the trial below was a judgment of 
ouster against the appellants, upon the ground that they were act- 
ing together as an insurance company under the above name, without 
having been incorporated in accordance with the laws of our Siate, 
regulating the incorporation of insurance companies. From this 
judgment the appellants have appealed to this court. The appell- 
ants claim to be a corporation under a charter dated September 3, 


* Decision rendered, January 31, 1888. 
Vou XVII.—37. 
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1883, amended February 23, 1885, obtained under title 20, Rev. 
St. The charter states the object of the association to be “to pro- 
vide for its members during life, and their families after death, by 
issuing to its members certificates payable from one to three thou- 
sand dollars at death; and also for the purpose of issuing endow- 
ment certificates, payable during life at intervals, to its members; 
and other charitable purposes set forth in the constitution and laws 
governing the body.” The only purposes set forth in its constitu- 
tion are “to give financial aid and benefits to members during life, 
and to their families, or those depending upon them, after death, 
and to pay weekly sick benefits to its members,” ete. The evidence 
disclosed that the original incorporators were seven in number, and 
that five of these were, by the charter, made directors. The consti- 
tution provides that the incorporators of the association shall be its 
directors, and that its officers shall be chosen from its incorporators. 
None others but master Masons in good standing, or those who had 
demitted, and their wives, their widows, and unmarried daughters, 
were made eligible to membership in the association; and if from 
age or infirmities the husband could not become a member, the wife 
might do so. The theory of the constitution was that three forms 
of certificates might be issued, but in practice only two were used. 
One of those (form “A”) was issued to each member for $1,000, 
upon consideration of $7 cash, and the payment of an advance as- 
sessment 30 days thereafter, and an agreement to pay the mortuary 
assessments for each month thereafter till death. Within 90 days 
from the required proof of death, payment was to be made to the 
beneficiaries as follows: If the death occurred within one year, one- 
fifth, $200; if after one and before two years, three-fifths, $400; if 
after second but before expiration of third year, $600. Form “B” 
entitled each member to $200 death benefit fund for his heirs, and 
permitted him to participate in the “ endowment fund ” of $1,000, 
by installments of $200 each, during his life from time to time, as 
the five coupons attached thereto matured. This form, too, seems 
to have fallen into disuse. No person could become a member who 
was under 21 or over 60 years of age, or who suffered from age or 
infirmities. The application for membership provided that it should 
form part of the contract with the association, and the agreement 
of the association to make payments is based upon the consideration 
of the payments made or to be made by the members. The assess- 
ments upon these certificates were graduated according to the age 
of the member holding one, the younger members being required 
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to pay less than those of more advanced age. The same rule was 
observed in the collection of assessments upon the death of a mem- 
ber. If assessments were not paid within 30 days after notice to a 
member, he was to be suspended from the benefits of the associa- 
tion. What is termed a “ Permanent Fund” was formed from the 
admission fees, by taking at the rate of 25 cents out of each assess- 
ment puid by a member upon $1,000, and this was to be invested 
by the directors and used (1) to defray the necessary expenses of 
management, and (2) to secure stability and perpetuity by paying 
claims in forms “A” and “B,” when the rate of mortality was so 
great that 12 assessments per annum wouid not suffice. General 
traveling agents were to be appointed to solicit members, and the 
membership fee generally went to pay for their services. Twenty 
per cent of assessments went to pay expenses of the association, in- 
cluding salaries of officers. The president received a salary of $40 
per month; the secretary, $60, and the treasurer 2} per cent of the 
money received and paid out. Members totally incapacitated for 
work from sickness, or who were in actual distress, received $3 per 
week, during their sickness, if sick not less than one week nor more 
than five. Persons applying for membership were required to be 
examined by a physician, and could not be received unless they cer- 
tified that they were in good health. 

These are some of the leading features of the association, and 
the first question we are to determine is whether it was entitled to 
be incorporated under title 20 of our Revised Statutes. This title 
defines corporations to be of three kinds: First, religious; second, 
corporations for charity or benevolence; and third, corporations for 
profit. This corporation is not of a religious character, and it is 
admitted by the appellants that its purposes are not charitable. It 
is claimed, however, that it was chartered for a benevolent object, 
and its incorporation was therefore legal under this title, and it should 
be allowed to exist without interruption from the State authorities. 
It is clear from the division into classes made by the statute, taken 
in connection with subsequent articles under the same title, that 
corporations for benevolence are entirely distinct from those whose 
main object is pecuniary profit. In article 566 are enumerated in 
27 subdivisions the different purposes for which corporations may be 
chartered under that title. Under the twenty-second subdivision 
only can the present body claim to be chartered as a benevolent as- 
sociation. In none of the other subdivisions is the subject of benev- 
olence referred to; and in all which relate to corporations of profit 





580 Report of Decisions. [Aug., 


the special object of the charter is particularly stated, except in 
the twenty-seventh subdivision, which seems intended to cover all 
purposes of mutual profit or benefit not embraced in the preceding 
portions of the article. This twenty-seventh subdivision was re- 
pealed by act of 27th March, 1885. In other titles of the Revised 
Statutes are found special provisions for the incorporation of insur- 
ance and railroad companies, and these must be followed in all cases 
where it is sought to have these institutions chartered by general 
law. If the body under consideration is a benevolent institution, it 
was properly incorporated under title 20; but if its object is profit, 
then its incorporation under that title will be valid or not accord- 
ing as it comes under any of the heads named in article 566, to 
which we have referred. What then are the purposes of the body 
under consideration? Its charter makes its object to provide for 
its members during life, and their families after death. This is ap- 
parently a benevolent object; but how is this to be accomplished ? 
The association makes a contract with each member when he joins 
it, that for the consideration of a certain sum of money paid in 
cash, and other sums to be paid in future, which he agrees to do, 
that they will, 90 days after proper proof of his death, pay to cer- 
tain beneficiaries a certain sum, graduated in amount, according to 
the length of time he lives, and, of course, according to the amount 
of assessments he has paid into the treasury. Before any one can 
enter into such a contract he must undergo a regular examination 
as to his health, habits, occupation, and as to his family, and how 
much insurance upon his life, ete. A physician must make an ex- 
amination as to his bodily condition, and according as he is suffi- 
ciently sound and of a certain age is he accepted into the fraternity 
This contract has all the features of a life-insurance policy. It is a 
contract by which one party, for a consideration, promises to make 
a certain payment of money upon the death of the other; and it is 
well settled that whatever may be the terms of payment of the con- 
sideration by the assured, or the mode of estimating or securing 
payment of the insurance money, it is still a contract of insurance, 
no matter by what name it may be called: Com. vs. Wetherbee, 
105 Mass., 149; State vs. Benevolent Ass’n, 18 Neb., 281. It is in 
effect the ordinary contract made by insurance companies with the 
assured, differing from it in no important respect. The terms of 
payment are somewhat different, the amount being greater or less 
accordipg as the member lives long or dies early; still it is a pay- 
ment to be made at his death. The assured cannot be forced by 
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suit to pay future premiums; but he loses his membership if he de- 
faults in this respect. It is a common provision in insurance poli- 
cies that if the assured fails to perform some of the conditions of 
his contract, that his policy may be canceled, and the premiums 
paid shall, in that event, become forfeited to the company. The 
provision that membership may be forfeited for non-payment of as- 
sessments is in effect the same thing; for the assessments serve the 
purposes of premiums in an ordinary life-policy. The examination, 
too, which preceeds admission into membership is the same as that 
which occurs before the issuance of a policy, and is intended to se- 
cure the society against fraud or imposition; to prevent an unsound 
person from becoming insured; and to reduce its risks of loss, and 
increase its chances of profit. It matters not that the member was 
entitled to benefits in case of sickness. Insurance can be effected 
upon the health as well as the life of an individual. These benefits, 
too, are incidental to the main object of the institution, and the cer- 
tificates issued by it are none the less policies of insurance, though 
the insured derive sums of money from the contract other than those 
for which he has specially bargained. We are of opinion, therefore 
that the appellants constituted an insurance company within the 
spirit and true meaning of that term, and not an association con- 
ducted in the interest of benevolence, as contemplated by title 20 
of our Revised Statutes. This question has been frequently before 
the courts of other States, and, so far as we can ascertain, has 
been universally decided in accordance with the opinion above ex- 
pressed. 

In Bolton vs. Bolton (73 Me., 299) the subject underwent thorough 
investigation, and an institution, with purposes similar to the pres- 
ent, was held to be a mutual life-insurance company. In State vs. 
Critchett, the Supreme Court of Minnesota held a company, formed 
by married men with the purpose of endowing the wife of each 
member upon marriage with a sum of money equal to the then num- 
ber of members, not to be a benevolent association. The members 
paid a quid pro quo, and did not receive their money as an act of 
benevolence on the part of their fellow members. In State vs. Be- 
nevolent Ass’n, supra, a society, with a constitution like the present, 
was held an insurance company within the meaning of a statute 
similar to our own. The benefits received are not gratuitous. 
They are due to the member on account of the money he pays into 
the society. It takes the risk of his continued existence and good 
health. If it be benevolent to pay one money under such circum- 





582 Report «f Decisions. [Aug., 


stances, then every mutual life insurance company is acting in a 
benevolent manner towards the family of an insured member when 
it pays the policy it had issued thereon for a moneyed consideration. 
It matters not what name the association may assume. The law 
looks to the real objects of the body, and not to the name indica- 
tive of benevolence which it may have assumed. These views will 
be found supported by the following authorities, in addition to those 
already cited: May, Ins., § 550; State vs. Citizens’ Ass’n, 6 Mo. 
App., 163; State vs. Merchants’ etc. Ass’n, 72 Mo., 146; People vs. 
Wilson, 46 N. Y., 477; State vs. Life Ass’n, 38 Ohio St., 281. 

In some of the States, these societies have been exempted by 
special statute from the requirements exacted of other insurance 
companies. In Illinois, a special statute which provides that “as- 
sociations intended to benefit widows, orphans, heirs, and devisees 
of deceased members, and when no annual dues are required, and 
where the members receive no money or profit or otherwise, shall 
not be deemed insurance companies.” Hence it is of course held in 
that State that a society with the features prescribed, and lacking in 
these excepted by the statute, is not an insurance company. It is 
admitted that without such a statute they would be included in the 
general sense of that term: League vs. People, 90 Ill., 166. In 
Ohio, a statute declares that such associations shall in no manner be 
subject to the laws of the State relating to life-insurance companies. 
Hence the decisions of that State are inapplicable to the present 
case: State vs. Protection Ass’n, 26 Ohio St.,19. The decision in 
Com. vs. Aid Ass’n (94 Pa. St., 481) is expressly founded upon a 
statute of similar character. And we think this will be found to 
hold true as to all cases, which hold such societies exempt from 
statutory provisions, as to other insurance companies: See Supreme 
Council vs. Fairman, 62 How. Pr., 386; State vs. Banker’s Ass’n, 23 
Kan., 499. But the appellants contend that, by the act of our legis- 
lature of March 28, 1885, they are recognized as a benevolent asso- 
ciation, and their incorporation as such declared valid by the legis- 
lature. That act adds article 2,971 to the Revised Statutes, at the 
end of title 53, which relates to insurance companies. It provides 
that it shall not be construed to affect or in any part apply to mu- 
tual relief associations organized and chartered under title 20, Rev. 
St. * * * which have no capital stock, and whose relief funds 
are created and sustained by assessment made upon the members of 
said associations, in accordance with their several by laws and regu- 
lations, provided that the principal of every such benevolent organi- 
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zation shall be required to make an annual statement, under oath, 
to the department of insurance the first of January of each year, or 
within 60 days thereafter, showing certain facts, and among others, 
the salary paid each officer, the gross amount of money received 
each year, and from what sources, the amount paid to policy-holders 
on assessments to pay losses, etc. If the report is not made, the 
company is to be deemed an insurance company, conducted for profit 
of its officers, and amenable to the laws governing such compa- 
nies. It was proven that this association had made its reports regu- 
larly in accordance with this law. In our opinion the statute applies 
to no other associations except those organized under title 20, Rev. 
St., for benevolent purposes. If organized for profit, the law did 
not intend to change their nature, or declare that to be benevolent 
which was not so in reality. It was clearly aimed at associations 
that had obtained charters as benevolent institutions, but were using 
their charters for purposes of gain to their officers. By requiring 
all such societies to make a report of the character set forth in the 
statute, if such report was fairly made, their true purposes could be 
ascertained; and, if benevolent, they might still exist free from the 
requirements of title 53; but, if managed for the purposes of profit 
to their officers, they would be deemed insurance companies, and 
subject to the provisions of that chapter. This is the penalty pro- 
vided for a failure to report. The conclusion presumptive, drawn 
from such failure, is that the society is managed in the interests of 
its officers; and it certainly follows that, if the report showed that 
fact, the association was to be deemed of the same character, and 
as such, amenable to the law of the land for doing an insurance 
business without its authority. The same result necessarily follows if 
the report shows it a benevolent body, while the actual fact is to the 
contrary. The State is not bound by the report, but may proceed 
to test its correctness in a proceeding like the y; resent. 

The evil the statute intended to remedy was the conducting of an 
insurance company for the profit of its officers, under the guise of 
benevolence and in evasion of the insurance laws. The statute 
recognizes the existence of mutual benefit societies claiming to be 
benevolent. It proposes to test whether they are really so, or car- 
ried on for the benefit of their officers. It gives them an opportun- 
ity of establishing their benevolent nature by reporting certain 
named facts from which this question can be determined. If they 
fail to make the report, the presumption is conclusive that it would 
disclose their object and effect to be the emolument of their officers 
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by means of a life-insurance business. If the report showed this to 
be their true character, they were not to be exempted from the 
burdens imposed on other insurance companies. There was not 
such virtue in the report itself as would shield the society from the 
eonsequences of an act against which the statute was attempting to 
provide. If the report upon its face showed that the purpose of 
the organization was benevolent, no conclusive presumption to that 
effect was established. The society could not protect itself by in- 
correct statements. The State had the best means it could suggest 
to call to account such corporations as were flying the flag of benev- 
olence and yet doing business for the benefit of its officers. If this 
failed to disclose their true character, it did not intend to deprive 
itself of all power to ascertain that character by other appropriate 
evidence,—to allow violators of the law to escape upon their own 
statement of their innocence. Hence, in this case, it was proper to 
inquire into all facts tending to show whether the appellants were 
a benevolent association, or an insurance company conducted for 
the gain of its officers. We have seen that they were doing busi- 
ness as an insurance company. That the officers reaped heavy prof- 
its isalso apparent. Of the large sums collected a large share went 
to pay their salaries and perquisites, and very little of the balance 
was accounted for. The society was largely in debt, and the value 
of its property was comparatively small. The record does not dis- 
close what was stated in its annual reports. It is presumable that 
these, and other facts already alluded to, did not appear therein, 
or the proper department would have declared the institution what 
it really is, and what the statute vf 1885 denounced. As such it was 
subject to the present proceeding and to have its charter canceled. 
It is proper to remark here that the appellants can derive no assist- 
ance from the twenty-seventh subdivision of article 566, Rev. St., 
which provides for the incorporation of mutual relief associations; 
for that subdivision was repealed before the act of March 28, 1885, 
was passed. To claim an existence as a benevolent body, at the 
date of the latter act, it was their duty to show that they were such 
within the meaning of title 20, as it stood amended when that act 
was passed. 
We think the judgment below was correct, and it is affirmed. 





Travelers’ Ins. Co. vs. McConk-y. 


UNITED STATES SUPREME COURT. 


OocrozerR Term 1887. 


In E-ror to the Circuit Court of the United States for the Northern Dis- 
trict of Iowa. 


TRAVELERS’ INS. CO. of Hartrorp, 


Connecticut, Plaintiff in Error. 
vs, 


SADIE P. McCONKEY.* 


The plaintiff under an accident-policy claimed that the insured was acci- 
dentally shot and killed by some unknown person. The defense alleged 
that the death was from suicide. The policy stipulated that it should 
not be liable in case of self-destruction whether sane or insane, also that 
the claimant must establish by direct and positive proof that the injury 
was caused by external violence and accidental means. 

Held, That the policy was not liable in case of suicide or murder, but the pre 
sumption must be against suicide until overcome by evidence, nor does 
the fact of death presume that murder was the cause, and instructions to 
that effect were correct. But under such limitations the burden was on 
the plaintiff to show death from external violence and accidental means. 


Hartan, J. 

This is a suit upon what is ‘commonly called an accident policy 
of insurance. There was a verdict and judgment against the in- 
surance company for the sum of $5,600 and costs. The case is here 
upon alleged errors of law committed at the trial to the prejudice 
of the defendant. 

The policy, by its terms, insures the life of George P. McConkey, 
in the sum of five thousahd dollars, for the term of twelve months, 
commencing at noon on the 7th of November, 1882; “the said sum 
insured to be paid to his wife, Sadie P. McConkey, if surviving (in 
event of her prior death said sum shall be paid to the legal repre- 
sentatives of the the insured), within ninety days after sufficient 


* Decision rendered, May 14, 1888. 
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proof that the insured, at any time within the continuance of this 
policy, shall have sustained bodily injuries, effected through exter- 
nal, violent, and accidental means, within the intent and meaning 
of this contract and the conditions hereunto annexed, and such in- 
juries alone shall have occasioned death within ninety days from the 
happening thereof; or if the insured shall sustain bodily injuries: 
by means as aforesaid, which shall, independently of all other causes’ 
immediately and wholly disable and prevent him from the prosecu- 
tion cf any and every kind of business pertaining to the occupation 
under which he is insured, then on satisfactory proof of such injur- 
ies, he shall be indemnified against loss of time thereby, in a sum 
not exceeding twenty-five dollars per week, for such period of con- 
tinuous total disability as shall immediately follow the accident and 
injuries as aforesaid, not exceeding, however, twenty-six consecutive 
weeks from the time of the happening of such accident.” 

The policy also coutained these provisions:— 

“ Provided always, that this insurance shall not extend to hernia, 
nor to any bodily injury of which there shall be no external and 
visible sign, nor to any bodily injury happening directly or indirectly 
in consequence of disease, nor to any death or disability which may 
have been caused wholly, in part, or jointly, by bodily infirmities 
or disease existing prior or subsequent to the date of this contract, 
or by the taking of poison or contact with poisonous substances, or 
by any surgical operation or medical or mechanical treatment; nor 
to any case except where the injury in the proximate and sole cause 
of the disability or death; and no claim shall be made under this 
policy when the death or injury may have been caused by dueling, 
fighting, wrestling, lifting, or by over-exertion, or by suicide (felon- 
ious or otherwise, sane or insane), or by sun-stroke, freezing, or in- 
tentional injuries inflicted by the insured or any vther person, or 
when the death or injury may have happened in consequence of war, 
riot, or invasion, or of riding or driving races, or of voluntary ex- 
posure to unnecessary danger, hazard, or perilous adventure, or of 
violating the rules of any company or corporation, or when the 
death or injury may have happened while, the insured was, or in 
consequence of his having been, under the influence of intoxicating 
drinks, or while employed in mining, blasting, or wrecking, or in 
the manufacture, transportation, or use of gunpowder or other explo- 
sive substances (unless insured to cover such occupation), or while 
engaged in or in consequence of any unlawful act; and this insur- 
ance shall not be held to extend to disappearances, nor to any ca:e 
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of death or personal injury, unless the claimant under this policy 
shall establish by direct and positive proof that the said death or 
personal injury was caused by external violence and accidental 
means.” 

The petition setting out the plaintiffs cause of action alleged that 
the insured, on or about January 2, 1882, “was accidentally shot 
through the heart by a pistol or gun, loaded with powder and ball, 
by a person or persons unknown to plaintiff, by reason of which ac- 
cidental injury said George P. McConkey then and there instantly 
died, of which accident and death said defendant was duly and leg- 
ally notified,” ete. 

Tie answer denies that the death of the insured was occasioned 
by bodily injuries effected through external, violent, and accidental 
means (or effected through external violenee and accidental 
means), within the meaning of the contract of insurance. It al- 
leges: 1. That his death was caused by suicide; 2. That it was 
caused by intentional injuries inflicted either by the insured or by 
some other person. 

As the argument addressed to this court had special reference to 
the charge to the jury, the following extract from it is given, as 
showing the general grounds upon which the court below pro- 
ceeded :— 

“The plaintiff exhibits the policy in evidence, and gives evideuce 
of the fact that the insure1 was found dead within the life of the 
policy, from a pistol-shot through the heart. This evidence satis- 
fies the terms of the policy with respect to the fact that the assured 
came to his death by ‘external and violent means,’ and the only 
question is whether the means by which he came to his death were 
also ‘ accidental.’ 

“Tt is manifest that self-destruction cannot be presumed. So 
strong is the instinctive love of life in the human breast and so 
uniform the efforts of men to preserve their existence that suicide 
cannot be presumed. The plaintiff is therefore entitled to recover 
unless the defendant has by competent evidence overcome this pre- 
sumption an] satisfied the jury by a preponderance of evidence that 
the injuries which caused the death of the insured were intentional 
on his part. 

“Neither is murder to be presumed by the jury; crime is never 
to be presumed; but if the jury find from the evidence that the in- 
sured was in fact murdered, the death was an accident as to him 
the same as if he had been killed by the falling of a house or the 
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derailment of a railway car in which he was a passanger. If the 
jury find that the injuries of the insured resulting in his death were 
not intentional on his part the plaintiff has a right to recover. 

“But if the jury find that the injuries inflicted upon the assured 
causing his death, whether by the assured himself or any other per- 
son, were intentional on the part of the assured, tne plaintiff cannot 
recover in this action. 

“The inquiry, therefore, before the jury is resolved into a ques- 
tion of suicide, because if the insured was murdered the destruction 
of his life was not intentional on his part. 

“The defendant, in its answer, alleges that the death of the in- 
sured was caused by suicide. 

“The burden of proving this allegation by a preponderance of 
evidence rests on the defendant. The presumption is that the death 
was not voluntary; and the defendant, in order to sustain the issue 
of suicide on his part, must overcome this presumption and satisfy 
the jury that the death was voluntary.” 

The court also said: “In order, therefore, to sustain the plea of 
suicide, the defendant must have given to the jury evidence suffi- 
cient to overcome the presumption to which I have referred, and to 
convince the jury that the injury from which the insured died was 
voluntary or intentional on his part.” 

As further illustrating the views of the learued judge who presided 
at the trial, it may also be stated that the defendant asked the court 
to instruct the jury as follows: “The burden of proof is upon the 
plaintiff to establish, by a proponderance of credible testimony, that 
the deceased came to his death from injuries (or an injury) effected 
through external, violent, and accidental means within the intent 
and meaning of the contract and conditions expressed in the policy.” 
That instruction was given with the following explanation or quali- 
fication: ‘That it does clearly appear from the evidence that the 
insured came to his death from injuries or an injury effected through 
violent and external means, and that the presumption is that the 
means were unintentional on the part of the insured, which the 
court holds satisfies the contract. This. presumed fact is not con- 
clusive, and may be overcome by evidence, if such there is in the 
case, that the injuries were voluntary or intentional.” 

The defendant also asked the following instructions: “ Plaintiff 
must establish by direct and positive proof that the death was caused 
by external violence and accidental means, and, failing in this, she 
will not be entitled to a verdict.” “Plaintiff's case must not rest 
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upon mere conjecture, but her proof must be such as to lead di- 
rectly to the conclusion that the death was effected by accidental 
means within the meaning of the policy, and unless she have ad- 
duced proof of that character your verdict should be for the defend- 
ant.” These instructions were given with the following qualifica- 
tions: “The external violence appearing in the fact that the death 
ensued from a pistol-shot through the heart, the presumption is 
that it was accidental—not intentional—on the part of the assured, 
which facts, proved and presumed, make out the plaintiff's case, un- 
- less the defendant has satisfied the jury by affirmative proof that 
the means of death were intentional on the part of the insured.” 

There is no escape from the conclusion that, under the issue pre- 
sented by the general denial in the answer, it was incumbent upon 
the plaintiff to show, from all the evidence, that the death of the in- 
sured was the result, not only of external and violent, but of acci- 
dental means. The policy provides that the insurance shall not ex- 
tend to any case of death or personal injury, unless the claimant un- 
der the policy establishes, by direct and positive proof, that such 
death or personal injury was caused by external violence and acci- 
dental means. Such being the contract, the court must give effect 
to its provisions according to the fair meaning of the words used, 
leaning, however,—where the words do not clearly indicate the in- 
tention of the parties,—to that interpretation which is most favorable 
to the insured: National Bank vs. Ins. Co., 95 U. S., 678; Western 
Ins. Co. vs. Cropper, 32 Pa. St., 355; Reynolds vs. Commerce Fire 
Ins. Co., 47 N. Y., 604; Anderson vs. Fitzgerald, 4H. L. C., 484, 
498, 507; Fowkes vs. M. & L. Ass., 3 Best & Smith, Q. B., 925. 

The requirement, however, of direct and positive proof, as to cer- 
tain matters, did not make it necessary to establish the fact and at- 
tendant circumstances of death by persons who were actually pres- 
ent when the insured received the injuries which caused his death. 
The two principal facts to Le established were external violence and 
accidental means, producing death. The first was established when 
it appeared that death ensued from a pistol-shot through the heart 
of the insured. The evidence on that point was direct and positive; 
as much so, within the meaning of the policy, as if it had conie 
from one who saw the pistol fired; and the proof, on this point, is 
none the less direct and positive, because supplemented or strength- 
ened by evidence of a circumstantial character. 

Were the means by which the insured came to his death also ac- 
cidental? If he committed suicide, then the law was for the com- 
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pany, because the policy, by its terms, did not extend to or cover 
self-destruction, whether the insured was at the time sane or insane. 
In respect to the issue as to suicide, the court instructed the jury 
that self-destruction was not to be presumed. In Mallory vs. Trav- 
elers’ Ins. Co. (47 N. Y., 54)—which was a suit upon an accident pol- 
icy—it appeared that the death was caused either by accidental in- 
jury or by the suicidal act of the deceased. “But,” the court prop- 
erly said, “the presumption is against the latter. It is contrary to 
the general conduct of mankind; it shows gross moral turpitude in 
a sane person.” Did the court err in saying to the jury that, upon - 
the issue as to suicide, the law was for the plaintiff, unless that pre- 
sumption was overcome by competent evidence? This question 
must be answered in the negative. The condition that direct and 
positive proof must be made of death having been caused by exter- 
nal, violent, and accidental means, did not deprive the plaintiff, 
when making such proof, of the benefit of the rules of law established 
for the guidance of courts and juries in the investigation and deter- 
mination of facts. 

Upon like grounds, we sustain the ruling to the effect that the 
jury should not presume, from the mere fact of death, that the in- 
sured was murdered. The facts were all before the jury as to the 
movements of the insured on the evening of his death, and as to the 
condition of his body and clothes when he was found dead, at a late 
hour of the night, upon the floor of his office. While it was not 
to be presumed, as a matter of law, that the deceased took his own 
life, or that he was murdered, the jury were at liberty to draw such 
inferences in respect to the cause of death as, under the settled 
rules of evidence, the facts and circumstances justified.- 

We are, however, of opinion that the instructions to the jury were 
radically wrong in one particular. The policy expressly provides 
that no claim shall be made under it where the death of the insured 
was caused by “intentional injuries, inflicted by the insured or any 
other person.” If he was murdered, then his death was caused by 
intentional injuries inflicted by another person. Nevertheless, the 
instructions to the jury were so worded as to convey the idea that 
if the insured was murdered, the plaintiff was entitled to recover; in 
other words, even if death was caused wholly by intentional injuries 
inflicted upon the insured by another person, the means used were 
“accidental” as to him, and therefore the company was liable. 
This was error. 
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Upon the whole case, the court is of opinion, that, by the terms of 
the contract, the burden of proof was upon the plaintiff, under the 
limitations we have stated, to show, from all the evidence, that the 
death of the insured was caused by external violence and accidental 
means; also, that no valid claim can be made under the policy, if 
the insured, either intentionally or when insane, inflicted upon him- 
self the injuries which caused his death, or if his death was caused 
by intentional injuries inflicted upon him by some other person. 

The judgment is accordingly reversed, and the cause remanded, 
with directions to grant a new trial and for further proceedings con- 
sistent with this opinion. 


UNITED STATES (CIRCUIT COURT. 


WESTERN DISTRICT OF NORTH CAROLINA. 


Novemser Term, 1887. 


FISHER 
Us. 


CRESCENT INS. CO.* / 


An express warranty by one insured as to the circumstances of the insured 
property, binds him whether he be mistaken in fact or willfully misrepre- 
sents, while representations not amounting to a warranty will protect in- 
surers only if willfully erroneous, or grossly negligent, in character. 

Where a party shows the manner of keeping his account of stock .nd making 
his inventories, and he shows the amount of stock as appeared by these 
accounts, and testifies that he believes it to be correct, it is evidence on 
which the jury, if they believe him, may find the amount of such stock 
which has been destroyed by fire. 

A stipulation in an insurance policy to give notice of loss, if any occurred, 
“forthwith,” is satisfied by an immediate notice to a local agent, who 
transfers it in a short time to a general agent. 

Questions as to the sufficiency of proof of loss by fire of insured property, 
were waived by the examination of the premises by the company’s author- 
ized agent, who investigated the loss, and refused to pay it. 


* From Federal Reporter. 
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Market value, and not local or peculiar value, of property destroyed by fire, 
and which can be procured in the market, must control in estimating the 
loss. 

Proof of a conviction for obtaining goods under false pretenses tends to im- 
peach the veracity of a witness. 


H. C. Jones and C. M. Jorpan, for Plaintiff. 
Burwett & Watker, and F. I. Osporne, for Defendant. 


Dios, J. (charging jury). 

The counsel in their arguments to the court, have discussed cer- 
tain questions of law that cannot be properly decided and applied 
in settling the rights of the parties, until the questions of fact pre- 
sented in the issues submitted to you are determined by your ver- 
dict. The counsel have agreed as to the response that you are to 
make to three of the issues, and you must decide the other issues 
in accordance with the weight of the evidence. In order that you 
may have a more intelligible view of the legal bearing of these 
questions of fact, I will state some general principles of law that 
relate to this controversy. 

When parties deal with each other on equal footing, the law pre- 
sumes that they understand their rights and best interests, and can 
take care of themselves. A vendor may commend his goods in ex- 
travagant terms, and incur no legal responsibility thereby, if he 
uses no unfair means of concealment and deceit, and the purchaser 
has an Opportunity to examine for himself. Where one party pos- 
sesses superior means of knowledge, and knows that the other 
party relies upon him for correct information, his representations 
must be correct. Thus the manufacturer has a better knowledge 
of the articles he manufactures than a purchaser, who knows what 
he wants, but is not familiar with the quality and fitness of the ar- 
ticle, but relies upon the judgment of the maker. In such case the 
law implies a warranty from the representations made by the vendor 
as to the quality and fitness of the article for the purposes de- 
signed. 

In cases of contracts for insurance the parties are not, in all re- 
spects, on equal footing, as the applicant for insurance has a better 
knowledge of the subject-matter of the contract than the insurer, 
who must rely upon the statements of the applicant. The highest 
good faith is therefore required of such applicant ; and he must 
make truthful representations, as far as ke possesses actual knowl- 
edge, or has convenient means and opportunity of acquiring cor- 





1888. ]} Fisher vs. Crescent Ins. Co. 593 


rect information, and he must conceal nothing that is material to 
the risk or to the liability to be incurred by the insurer. Insurers 
can secure for themselves full protection against untrue or errone- 
ous statements by requiring from the insured express warranties 
upon all material matters involved in the transaction. By an ex- 
press warranty the insured stipulates for the absolute truth of his 
statements. Good faith and honest purpose will not excuse error. 
The statements must be entirely true, or the warranty is not ful- 
filled. The law affords protection and remedy to insurers only 
when representations and concealments are willfully false, deceitful, 
fraudulent, or grossly negligent. When the applicant makes a 
statement according to his best knowledge and belief, and has 
availed himself of all means of information conveniently and rea- 
sonably within his power, such statement, although untrue or inac- 
curate, will not avoid the policy of insurance, if it is fairly made, 
and honestly believed to be true. There must be some element of 
fraud, willful falsehood, or gross negligence in representations be- 
fore they will vitiate or avoid a policy of insurance. 

The testimony of the plaintiff is the principal evidence as to the 
condition, quantity, and value of the whisky in the bonded ware- 
house at the time of its destruction by fire. The credibility of 
this testimony was impeached by the cross-examination. The 
plaintiff, in reply to questions, stated that he had been tried and 
convicted in a State court at Charlotte upon an indictment for ob- 
taining goods under false pretenses, and was sentenced by the 
court to four years’ imprisonment in, the penitentiary at Raleigh ; 
and that such sentence of imprisonment was remitted npon his 
making satisfaction for the goods obtained, and paying a tine. 
You have the right to consider this matter in passing upon the 
credibility of his testimony, and also the fact that he has testified 
in his own behalf; but still you may believe him, if, upon consid- 
ering his conduct on the witness-stand under cross-examination, 
and the reasonableness and probability of his testimony, you regard 
him as worthy of belief. 

The first controverted issue requires you to determine whether 
the plaintiff made a true representation as to his last inventory of 
stock of whisky in the bonded warehouse on the eighteenth of 
November, 1884. An inventory is a written list of goods and chat- 
tels. It may or may not contain the estimated value of such prop- 
erty. In the case of executors and administrators, the law requires 


such officers to make a full, true, and accurate description and esti- 


VoL. XVII.- 38. 
* 
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mate of all the personal property in possession or in action, to 
which they are entitled, and for which they are responsible in 
their official capacity. It is the mode adopted by the law for 
charging them on their own oaths with goods and chattels which 
have, or with reasonable diligence should have, come into their 
hands for the benefit of the creditors and next of kin of the testa- 
tor or intestate. If they charge themselves with goods and credits 
at a certain estimated value, the burden of proof is upon them in 
showing that such articles were not, by prudent management, of 
the estimated value in producing assets. Prudent executors and 
administrators are, therefore, careful in making such estimates of 
value ; and unless they are absolutely sure of the solvency of cred- 
its, they are returned as doubtful. In all kinds of business, esti- 
mation of value is generally regarded as matter of opinion, and not 
as positive knowledge. .Inventories are often made by merchants 
for the purpose of ascertaining the condition of their mercantile 
business, and cost prices are generally stated. When an inventory 
of stock has once been carefully and accurately taken, and only 
slight changes are subsequently made, which do not materially 
alter the condition of the goods, or produce confusion in the ar- 
rangement, and such changes are noted on the old inventory, the 
amended inventory may well be regarded as sufficient to afford cor- 
rect information to persons interested as to the amount and esti- 
mated value of the stock in store. 

When the plaintiff, as a distiller, manufactured whisky, he was 
required by law to keep the proper books, and make out sworn 
monthly statements in triplicate, showing the amount and condi- 
tion of the whisky produced by him and placed in the bonded 
warehouse. He has testified that such books were kept by him, 
and such triplicate statements were regularly made out and for- 
warded as directed by law; that after the suspension of 
his distillery, in September, 1884, he sent his books to the 
collector of the district residing in a distant town, and that he had 
no means conveniently within his power of ascertaining the amount 
of whisky in the bonded warehouse under the exclusive cus- 
tody and control of the store-keeper, who was absent in a distant 
town, except the book of the store-keeper, who was required by law 
to keep in such book a detailed and accurate account of the condi- 
tion and quantity of the whisky in the warehouse; and that he care- 
fully examined such book, with the aid of the local agents of the 
defendant; that the last withdrawal of whisky was on the eight- 
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eenth of November, and was duly noted by the store-keeper with 
his usual mark for that purpose; and, at the time his application 
for insurance was signed, he supposed that the warehouse-book 
contained a correct inventory of the amount of whisky in the ware- 
house; and he acted upon such information when he made the 
statements set forth in his application. Gentlemen of the jury, if 
you believe this testimony, you can properly find that the last in- 
ventory of the whisky was taken on the eighteenth of November, as 
stated by the plaintiff in his application for insurance. 

The next issue involves the question of fact whether the plaintiff 
gave proper and sufficient notice of the destruction of the property 
by fire. The object of notice, when required by law or by the terms 
of a contract, is to enable a person to look after his interests, and 
to secure himself, as far as possible, against injury or loss. The 
sufficiency of notice—as to the manner and time of giving the 
same—is often dependent upon the circumstances connected with 
the matter. Where notice is required, and it relates to something 
in the future, or to something that may result in injury, if not ar- 
rested, averted, or avoided by prompt action, notice should be pre- 
cise and definite, and be given as soon as possible. Notice of this 
character may enable the party notified to make proper preparation 
to meet the emergency. If an event has already occurred, and the 
situation cannot be changed, and a short delay will produce no ma- 
terial disavantage, then such notice will be sufficient as will enable 
a party to make an easy investigation of the causes and attendant 
circumstances, and thus obtain accurate information as to the trans- 
action. As a general rule, notice to an agent who has conducted 
or has been active as a party to a transaction, is sufficient construc- 
tive notice to his principal in reference to such matter. 

In this case, the evidence, if believed, shows that the plaintiff, on 
the morning after the destruction of the whisky by fire, gave notice 
of the occurrence to the local agents of the defendant, and they, at 
his instance, at once communicated the fact to a general agent of 
the company at Charleston, South Carolina, who, in a short time 
afterwards, acknowledged the receipt of such letter, and promised 
to send an examiner to investigate and adjust the matter. The 
stipulation in the policy required the plaintiff to give written no- 
tice of his loss, forthwith, to the company. This kind of notice is suf- 
ficient, when given with due diligence, under the circumstances of 
the case. When there are disputes about the attendant facts and 
circumstances, the jury must determine the matter. When there is 
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no controversy about the facts caused by a conflict of testimony, 
the court may decide the matter as a question of law. Upon this 
subject I instruct you that the notice was sufficient, and given in 
reasonable time, if you believe the uncontradicated testimony of 
the plaintiff. 


UNITED STATES. CIRCUIT COURT. 
WESTERN DISTRICT OF NORTH CAROLINA. 


December Term, 1887. 


FISHER 


vs. 
CRESCENT INS. CO.* 


A covenant in an application for insurance, after stating the circumstances 
and value of the property to be insured, recited ‘‘that the foregoing is a 
just, true, and full exposition of all the facts and circumstances in regard 
to the condition, situation, and value of the property to be insured, so far 
as the same are known to the applicant; and the same is hereby made a 
condition of the insurance, and a warranty on the part of the insured.” 
Held that, in the absence of fraud or gross negligence, the insurance com- 
pany was not relieved from the contract of insurance by incorrect repre- 
sentations. 


On Motion for a New Trial. 

H. C. Jones and C. M. Jorpan, for Plaintiff. 

Burwett & Waker and F. I. Ossorn, for Defendant. 

Dick, J. 

In considering this motion for a new trial we are called upon to 
construe the covenant and agreement of the plaintiff contained in 
the following clause of his application for insurance :— 

And the said applicant hereby covenants and agrees, to and with the said 
company, that the foregoing is a just, true, and full exposition of all the facts 
and circumstances in regard to the condition, situation, and value of the 
property to be insured, so far as the same are known to the applicant; and 
the same is hereby made a condition of the insurance, and a warranty on the 
part of the insured, 


* From Federal Reporter. 
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This clause was prepared by the experienced and skillful agents 
of the company, and was printed in the form of application used in 
its general business; and in construction the words thus carefully 
and purposely employed must be taken most strongly against the 
party who formed and furnished the instrument to the applicant. 
If this clause was intended by the company to be a strict warranty, 
then the words, “so far as the same are known to the applicant,” 
are unnecessary, and are well calculated to mislead inexperienced 
and confiding applicants, who listen to and rely upon the urgent 
and plausible statements and suggestions of eager and expert 
agents. As both parties to this contract of insurance were required 
by law to act with entire candor, fairness, and honesty, we may well 
presume that they fully understood words employed by them in 
their usual and ordinary meaning, and intended to deal in good faith 
with each other, and did not contemplate technical objections and 
niceties not distinctly expressed or necessarily implied in the terms 
of their contract. It certainly could not have been the purpose of 
the company to impose upon the plaintiff the strict obligations of 
warranty when he was only required to make “just, true, and full 
exposition of all the facts and circumstances in regard to the con- 
dition, situation, and value of the property to be insured, so far as 
the same are known to the applicant.” Such words are inconsistent 
with an honest intention of requiring a strict warranty assuring 
full knowledge and absolute truth; and a forced construction, hold- 
ing them to constitute such an engagement, would tend to impute 
to the company a skillful and technical artitice devised fur the pur- 
pose of deception and fraud. 

The ‘defendant, in its answer in this case, made no direct charge 
of fraud against the plaintiff, and there was no evidence of any 
fraudulent purpose, and we have no right to infer bad faith. He 
testified that he acted in good faith, and with an honest purpose, 
and availed himself of what he regarded as reliable sources of cor- 
rect information, before he made his representations as to the quan- 
tity and value of the whisky which he desired to insure. The 
operations of his distillery were suspended in September; his 
books had been sent to the collector of the district; his whisky was 
in a bonded warehouse of the government, under the custody and 
exclusive control of a store-keeper, in a distaiit town; and he had 
no right to require the presence of the store-keeper to gain access 
to the warehouse, unless he was ready and willing to pay taxes, and 
remove packages. He wished to insure the whisky because he was 
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not prepared to pay the taxes, and remove packages, and, in the 
mean time, he wished to guard against damage and loss that might 
happen by fire. He examined the warehouse book in which the 
law required the store-keeper to keep an accurate list of the pack- 
ages and number of gallons in the warehouse, and also the amount 
at any time withdrawn. He showed this book to the local agents 
of the company, who assisted him in making a computation of the 
quantity of whisky in store. His estimation of the value of the 
whisky was a matter of opinion, founded upon the fact that he had 
made ready sale by retail of the same quality of whisky at the esti- 
mated value, and it was worth that price to him at his usual place 
of business. What he had made and expected to make by the sale 
of the whisky, in his ordinary business, might reasonably have been 
considered by him as a true value at the time he made his applica- 
tion for insurance: Insurance Co. vs. Vaughan, 92 U. S.,516. For 
the purpose of showing that the company did not intend that the 
estimated value of the whisky should be a fixed value, and amount 
to a warranty, or be regarded in their liability for any loss that 
might happen, we refer to the following clause in the policy :— 

The cash value of property destroyed or damaged by fire shall in no case 
exceed what would be the cost to the assured, at the time of the fire, of re- 
placing the same. 

The company seems to have contemplated and provided for a 
fluctuation in value dependent upon the supply and demand in 
the markets of the country. In this respect the policy was an open 
one, as the cash value of the whisky was required to be ascertained 
and determined at the time of any adjustment of loss. We may 
well presume from the terms-of the policy that the company well 
knew that such kind of property could not be accurately valued,— 
that the estimation of value made by the applicant was mere matter 
of opinion,—and that the only true test of the cash value of whisky 
in packages was the price at which similar whisky could be pur- 
chased in the markets of the country. 

The plaintiff probably desired and expected to obtain a valued 
policy when he made application and paid the premium on his esti- 
mate of value; but the company was not willing to execute and issue 
such a policy, although it received, without objection, the full consid- 
eration of such a contract. The policy before us has not the essential 
elements of a valued policy. In a valued policy, the agreement of 
the parties fixes the value of the subject insured. It not only de- 
termines the value of the property, but also the extent of the loss 
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that may occur, and is the settled basis of adjustment between the 
parties, unless the valuation can be shown to be fraudulent or erro- 
neously excessive. If the extent of liability in case of loss is left 
undetermined in the policy, and is to be ascertained at the time of 
adjustment of loss, by some method of valuation dependent upon 
evidence aliunde, then the policy is an open one: Boutelle vs. 
Insurance Co., 31 Amer. Rep., 666. In this policy the company 
made provision for determining the value of the property, and the 
extent of its liability in case of loss, by fixing, as a standard of 
value, the cash price of similar whisky in the markets of the trade. 
This stipulation made this policy an open one; and an overvaluation 
by the assured in his application was not material to the risk, and 
did not avoid the policy, as no fraud was alleged or proved. The 
weight of the testimony showed that the local retail value of the 
whisky to the assured was as stated by him in his application; and 
the jury would probably have found that issue in his favor, but for 
the positive instructions of the court that they must be controiled 
by the testimony as to the market value, as that was the value 
stipulated for in the policy by the parties. The jury assessed the 
value at a higher rate than appears in the record, but, the court 
being of opinion that the value assessed was greater than was war- 
ranted by the weight of the testimony as to the market value, the 
counsel of the plaintiff consented that the verdict might be lessened 
to the amount for which judgment was rendered. 

Under such circumstances it seems illiberal on the part of the 
company to insist that the finding of the jury as to value should 
avoid the policy. The plaintiff only engaged, in his application, to 
give the company the benefit of his best information and opinion 
as to the value of the whisky; and he would have been able to 
show the correctness of his opinion as to the local value to him in 
his retail business, but for a clause in the policy, executed by the 
company after his application was presented, which prevented the 
evidence on this question from being considered by the jury. Upon 
this phase of the case I will not indulge in further comment, but 
proceed to construe the force and effect of the words of warranty, 
so urgently and ably insisted upon by the defendant’s counsel. This 
policy must be construed, like all other contracts, by the well-settled 
rules of interpretation that are applied to written instruments. In 
looking at the words of the policy, and considering all the parts 
together in the light of attendant facts and circumstances, well 
known to the local agents of the company, we are of opinion that 
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we may fairly infer that the intention of the parties, when they used 
the express terms restricting the statement of the applicant as to 
the quantity and value of the whisky in the warehouse, to his per- 
sonal knowledge, was to qualify the words of warranty, so that they 
should not extend further than a warranty of the honest belief of the 
applicant in the truth of his statements. Such statements were 
clearly in the nature of representations—the mere expression of an 
opinion founded upon knowledge—derived from what the assured 
might honestly and reasonably have regarded as reliable sources of 
information; and as there was no evidence of fraud, gross negli- 
gence, or want of good faith on the part of the plaintiff, their incor- 
rectness did not vitiate and avoid the policy on which this action 
was brought. 

We thinx that our opinion is founded in reason and justice, and is 
fully sustained by adjudged cases: Bank vs. Insurance Co., 95 U. 
S., 673; Moulor vs. Insurance Co., 111 U. 8., 335, 4 Sup. Ct. Rep., 
466; Miller vs. Insurance Co., 7 Fed. Rep., 649; Luce vs. Insurance 
Co., 19 Myers’ Fed. Dec., § 1,484. Motion for new trial denied. 


SUPREME COURT OF MICHIGAN. 


NATIONAL AID AND RELIEF ASS’N.* 


The constitution and by-laws of a benevolent organization contained the fol- 
lowing provision: Should a candidate or member turn out to be a bad 
character, or give false statements, every member will be in duty bound 
to immediately notify the society thereof, and such member shall be ex- 
cluded. ‘Every member is in duty bound to obey every order given him 
by the society, and to comply with all the duties imposed on him by the 
constitution and by-laws.” There was no provision in the constitution, 
nor any by-law, providing for the infliction of a pecuniary fine or penalty 
for the infraction of the constitution or by-laws. 

Held, That in the absence of any definition of offenses or provisions for im- 
posing penalties, a member could not be suspended for non-payment of a 
fine imposed on the report of a committee for misconduct and a man- 
damus will lie to compel his restoration to membership. 

Held, That a member cannot be suspended on the report of a committee with- 
out being allowed a hearing. 


* Decision rendered, October 13, 1887.—by Champlin, J. 





Carr vs. Insurance Companies. 


COURT OF APPEALS OF NEW YORK. 


MICHAEL CARR, Respondent. 
vs. 
PROVIDENCE WASHINGTON INS. CO. Appellant. 
MICHAEL CARR, Respondent. 


US. 


| 
| 
t 
J 


SECURITY INS. CO. Appellant.* 


The insurance on a vessel was against ‘‘ actual total loss only.” The vessel 
grounded and the underwriters, refusing to accept an abandonment, bar- 
gained with wreckers that they should be paid a certain sum conditioned 
cn her delivery at a port named. The vessel sunk in shallow water when 
near the port, and’ the underwriters, not paying the salvage expenses, she 
was libeled by the wreckers, and sold at public sale. 

Held, That as the vessel remained in specie and capable of being refitted; there 
had been no actual total loss from the grounding, whether or not she 
was worth repairing, but the subsequent sale was an actual total loss to 
the owner. The underwriters were not bound to rescue the vessel, but 
having undertaken to do so, they were bound to tender her to the owner 
subject to their claim from the expense of salvage. 


Bengamin H. Witurams, fur Appellant. 
L. W. Tuayer, for Respondent. 
; ANDREWS, J. 

The insurance on the Almeda was against “ actual total loss only.” 
In the month of November, 1877, the vessel was stranded at Port 
Glasgow on Lake Erie. The plaintiff, owner and master of the ves- 
sel, gave immediate notice of the disaster to the agents of the under- 
taking at Buffalo. They sent one McKenna as their agent to Port 
Glasgow, who, after examining the wreck, directed the plaintiff to 
remove the rigging and whatever he could to the land. 

The plaintiff in his evidence described the situation of the vessel 
and the efforts he made to rescue her. He said, ‘‘ When the vessel 
struck the beach, we went on broadside; her plankshire and her 


e Decision rendered, J une 5, 1888. 
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keelsons were crushed, and she humped up in the middle about 
three feet; her center-board box was all started; the head ledges of 
the center-board box were started; the rudder was unshipped and 
washed away; she was all started in the transom, all started loose; 
she filled with water up to the level of the lake. I remained with 
her forty-eight hours to do what I could to save her, and every man 
I had aboard worked to the last minute. I then left her and came 
to Buffalo. I left the mate in charge of the vessel. Served a notice 
on the insurance agent of the loss.” The plaintiff further testified 
that McKenna said “the vessel was not worth getting off; that he 
was working for the insurance company and he should have to get 
her off if he only took a piece of her to Detroit; that she was insured 
for a total loss and it would not be a total loss if he got a piece “of 
her off.” On the 8th of November, 1877, the plaintiff served written 
notice of abandonment on the underwriters, but they refused to 
accept an abandonment, but determined to make an effort to save 
the vessel. They thereupon bargained with a company of wreckers 
and agreed to pay them $2,500 on condition that they got the vessel 
off and delivered her at Buffalo or Detroit, but if they failed they 
were to receive nothing. The wrecking company succeeded in get- 
ting off the vessel and towing her to Detroit, and on reaching 
Detroit she sunk near the shore in shallow water. 

In January, 1878, the underwriters not having paid the salvage ex- 

penses, the vessel was libeled by the wrecking company for the 

2,500, and in the same month was sold by the marshal under a 
decree in admiralty in that proceeding, at public sale for the sum of 
$675, which, as the proof tends to show, and as the referee finds. was 
her full and fair value at that time. The purchaser afierwards fitted 
her up as a barge at an expense of from ten to fifteen hundred dol- 
lars, and she was in use as a barge for some years afterwards. 

The evidence also tends to show that the cost of repairing the 
damage to the vessel caused by the disaster would have exceeded 
her value when repaired. The plaintiff was not a party to the con- 
tract with the wrecking company. It was exclusively a contract 
between the underwriters and that company, made by the under- 
writers on their own account for the purpose of rescuing the vessel 
and thereby preventing an actual total loss under the policy. The 
plaintiff had no notice of the contract or of the proceedings in 
admiralty. The underwriters did not tender the vessel to the 
plaintiff, or offer to restore her, nor is it claimed that they demanded 
of the plaintiff re-imbursement for the salvage expenses. The rig- 
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ging and other articles taken from the vessel were taken to Buffalo 
and were also sold under process in the admiralty proceedings. 

The question whether under the circumstances proved there was 
an actual total loss of the Almeda within the policy, has been argued 
with great ability by the respective counsel. There can we suppose 
be no doubt that there may be an actual total loss of a vessel 
within the true meaning of that phrase in a policy of insurance, 
although the vessel remains in specie, or in other words there may 
be an actual total loss according to the law of marine insurance, 
although the vessel is in existence as such when the loss is claimed. 
“ Actual total loss” does not imply in all cases the actual physical 
destruction of the thing insured. The case of hostile capture or 
condemnation, or where a ship is justifiably sold by the master 
from a necessity springing from a peril within the policy, are illus- 
trations. In these cases the ship remains in specie, but is irretriev- 
ably lost to the owner, and this is considered as constituting an 
actual total loss which renders the insurer liable without abandon- 
ment: Beneck on Mar. Ins., 336; 2 Pars. on Mar. Ins., 74, 86, and 
cases cited. It is insisted on the part of the plaintiff that the same 
principle applies to a case where the vessel has sustained damage 
from a peril within the policy, whick although not destroying its 
character or identity as a vessel, nevertheless has injured it to such 
an extent that the cost of repairs will exceed the value of the vessel 
when repaired. 

There is no legal distinction it is claimed between the total ioss of 
the thing, and a total loss of the value of the thing, and that in the 
one case as well as in the other there is as to the insured an actual 
total loss within the fair meaning of the policy. We are not pre- 
pared to assent to this construction of the contract. We have not 
been referred to any authority which supports it. The general rule 
as to what constitutes the total loss of a ship is stated by Sewall, J., 
in the case of Murray vs. Hatch (6 Mass., 465). He says, “If the 
ship is afloat, or if it is practicable to put her afloat, and if she is 
capable of being repaired at any expense, it is not a total loss within 
the meaning and intent of the policy.” 

The cases in this State in respect to memorandum articles, where 
the insurer is liabie only for an actual total loss, in the main sustain 
the view that total loss in value, of memorandum articles, so long as 
they remain in specie, is not an actual total loss of such articles 
within a policy of marine insurance: Maggrath vs. Church, 1 Caines, 
196; LeRoy vs. Governeur, 1 Jo. Cas., 226; Wadsworth vs. Pacific 
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Ins. Co., 4 Wend., 33; De Peyster vs. Sun Mutual Ins. Co., 19 
N. Y., 273; but see Wallerstein vs. Columbia Ins. Co., 44 
N. Y., 204. 

The case of Burt vs. Brewers etc. Ins. Co. (78 N. Y., 400) was 
a case of insurance on a ship against “actual total loss” only. The 
question of what constitutes an actual total loss of a vessel within 
the law of marine insurance, was elaborately considered in the opin- 
ion of Talcott, J., delivered at general term, and the authorities were 
reviewed. The judgment was affirmed in this court substantially 
upon the opinion of the general term. We have referred to the 
question here for the purpose of showing that there is much doubt 
at least of the correctness of the proposition urged by the counsel 
for the plaintiff, that an insurance on a vessel against “actual total 
loss only,” covers the case of a total loss of value, although the ship 
remains in the form of a ship, capable of being repaired at some 
cost, and is not placed by sale or otherwise beyond the power of 
the insured to procure her arrival. 

But we are of opinion that the judgment in this case should be 
affirmed for the reason that the underwriters permitted the vessel 
to be sold upon a lien created by themselves, after they had taken 
possession of the vessel under the authority conferred by the policy, 
whereby the title was irrevocably lost to the plaintiff without fault 
on his part. The policy provides that the underwriters in case of 
loss or misfortune may “interfere and save the vessel and that in 
case the insurance was against total loss only, and no claim for the 
same was sustained, then the whole of such expenditure and the 
amount paid or incurred by the insurers should be a lien upon the 
vessel and recoverable against the vessel or the insured, at the option 
of the insurers.” The underwriters under the policy had an un- 
doubted right to save and restore the vessel and thereby render it 
certain that there was no total loss under the policy. The clause 
quoted entitled them, if, acting in good faith, they succeeded in 
rescuing the vessel, the re-imbursement for their expenses either out 
of the vessel, or from the insured. The defendants refused to accept 
an abandonment, as they had a right to do. They denied that there 
was an actual total loss, as claimed by the plaintiff, and what they 
did in the way of rescuing and saving the vessel was to demonstrate 
the fact as claimed by them. The underwriters having elected to 
take possession of the vessel under the rescue clause, it is plain we 
think that they could neither sell the vessel voluntarily or permit it 
to be sold under judicial process in satisfaction of a lien which they 








1888.) Carr vs. Insurance Companies, 605 


had created, without thereby making the loss to the plaintiff an 
“actual total loss,” whatever may have been its original character. 
The sale under the decree in admiralty divested irrevocably the title 
of the plaintiff to the vessel. He was in no default. The policy 
authorized a lien in favor of the insurers for their re-imbursement. 
But they created a lien in favor of the wrecking company and with- 
out notice to the plaintiff, or calling on him for re-imbursement, per- 
mitted the vessel to be sold to satisfy it. We think the underwriters 
are and ought to be precluded from insisting that the vessel was lost 
by the sale, and not by sea peril. 

If the vessel had sunk in the middle of the lake when in tow of 
the tug on the way to Detroit, could the insurers have insisted that 
she was not an actual total loss within the policy, because she was 
not totally destroyed when lying at Port Glasgow, before the in- 
surers took possession? The insurers were notbound to rescue the 
vessel, but having undertaken to do so, they were bound to restore 
her to the plaintiff if they succeeded in saving her. They have not 
restored her, and now cannot do it. 

The point that the mortgagee of the vessel should have been 
made a party was not taken by demurrer or answer and was there- 
fore waived: Code, Sec. 499. The contract was made with the 
plaintiff. He had an interest as owner of the property in the col- 
lection and application of the insurance money. 

The one-year limitation in the policy has attached so that an action 
could not now be maintained by the mortgagee in his own name. 
The plaintiff was a proper party and will hold the proceeds of the 
policy for the benefit of the mortgagee, if the latter is equitably en- 
titled to them. 

We think the judgment should be affirmed. All concur. 
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COURT OF APPEALS OF NEW YORK. 


THOMAS M. CARTER, Respondent, 
vs. 


BROOKLYN LIFE INS. CO., Appellant.* 


The New York law of 1876 forbidding companies to declare forfeited any poli- 
cies thereafter issued or renewed without previous notice to the msured 
at the last-known post-office address was indorsed on the receipts sent by 
a company in connection with a policy issued prior to 1876. 


Held, That the insured was entit#ed to assume that the company considered 
itself bound by the law. 


Held, That the payment of each premium constituted a renewal within the 
law. 

Held, That the sending of the notice elsewhere than to the last-known address 
was not a compliance with the law. 


WituiuaM H. Forp, for Appellant. 
Rapuakt J. Moses, Jr., for Respondent. 
Rueerr, C. J. 

The plaintiff is a resident of the city of Albany in the State of 
Georgia, and the defendant a life-insurance company located and 
doing business in the city and State of New York. In the year 
1870 the defendant issued and delivered to the plaintiff an insurance 
policy upon his life for $5,000, “in consideration of the representa- 
tions and agreements contained in the application therefor, and of 
the sum of twenty-one dollars and ninety-five cents to them in 
hand paid—and of the annual payment of eighty-two dollars and 
eighty cents to be paid on or before the 25th day of October in each 
and every year during the continuance of the policy,” and pro- 
viding that “in case the said Thomas M. Carter shall not pay or 
cause to be paid the premiums as aforesaid in cash on or before the 
day herein mentioned for the payment thereof,—then the said com- 
pany shall not be liable for the payment of the sum assured or 
any part thereof, and this policy shall cease and be null, void, and 


* Decision rendered, June 5, 1888, 
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of no effect.” A notice was printed upon the policy stating, among 
other things, that “premiums must be paid on or before the day 
when due—and if the premiums be not settled when due a policy 
becomes forfeited,” that “all premiums are due and payable at the 
office of the company in the city of New York, but for the con- 
venience of policy-holders residing at a distance, it may be paid to 
an agent, but only on the production of a receipt signed by the 
president or secretary who are alone authorized to sign receipts on 
the purt of the company. In all cases notices will be sent as regu- 
larly as possible, but solely as a matter of courtesy; as these often 
miscarry from a variety of causes, it is absolutely necessary that a 
policy-holder should make particular note of the dates when his 
premiums come due, for the company will not be responsible for 
any omission or miscarriage of notice.” 

The annual premiums upon this policy were regularly paid by the 
insured to the company from the date thereof to October, 1883, and 
upon the non-receipt of the premium for that date the company 
declared the policy forfeited and assumed to cancel the same upon 
its books. The defendant did not give the plaintiff either prior 
or subsequent notice of the time when such premium became due 
or the place where payable as provided by chap. 341 Laws of 1876, 
and the amendment thereto by chap. 321 Laws of 1877. Previous 
to the vear 1878, the defendant at the request of the plaintiff, was 
in the habit of sending receipts in anticipation of the day of pay- 
ment to the Central Railroad and Banking Co., at Albany, in 
Georgia, for collection, and the plaintiff regularly paid such pre- 
miums to that company, taking up the receipt therefor held by it. 
In September, 1876, after the passage of chap. 341 of the laws of 
that year, the defendant sent the plaintiff to his address at Albany, 
Georgia, a copy of such law and a notice thereon indorsed stating 
that “notices will be sent as required by statute” and that “all 
premiums are due and payable at the office in New York.” These 
notices were repeated upon all subsequent premium receipts sent to 
the plaintiff. After this time the plaintiff was in the habit of re- 
mitting premiums directly to the company at New York. 

In each of the years 1878 and 1879 the defendant transmitted 
notices of the time for the payment of premiums addressed to 
Thomas M. Carter, Albany, Georgia. In 1880, however, without 
any authority from the plaintiff the company assumed to change the 
address upon the notices sent to him, from that theretofore issued 
to “Thomas M. Carter, care of the Central Railroad and Banking 
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Co., Albany, Georgia.” These notices were received by that com- 
pany and were regularly delivered by it to the plaintiff for the years 
1880, 1881, and 1882, and he regularly paid the annual premiums on 
the policy at the company’s office in New York for those years. The 
notice for the year 1883 was not, however, delivered to the plaintiff. 

Upon this state of facts several questions arose upon the trial 
among which the material ones are:— 

Ist. Whether the law of 1876, requiring notices to be sent to 
policy-holders, applies to this policy. 

2d. Whether the assurance expressed by.the defendant upon 
its notices thereafter sent to the plaintiff that it did so apply, 
authorized him to act in reliance thereon and estopped the defend- — 
ant from claiming that it did not apply to such policy, and 

3d. Whether the notice sent by the defendant in 1883, conformed 
in respect to the manner of its transmission to the requirements of 
such law. 

It is contended by the appellant that the act applies only to poli- 
cies “issued or renewed ” after its passage, and that a policy cannot 
be said to have been renewed unless it has become forfeited, or 
lapsed and has been afterward restored or re-instated by the com- 
pany. The language of the statute, as expressed in the law of 1876, 
is that ‘‘no life-insurance company doing business in. the State of 
New York, shall have power to declare forfeited or lapsed, any pol- 
icy thereafter issued or renewed, by reason of non-payment of any 
annual premiums, or interest, or any portion thereof, unless a notice 
in writing stating the amount of the annual premium, or interest 
due, and when due on such policy, and the place where said pre- 
mium or interest may be paid, shall have been duly addressed and 
mailed by the company issuing such policy to the insured, postage 
paid, at his or her last-known post-office address, not less than 
thirty nor more than sixty days next before such payment becomes 
due according to the terms of such policy.” This act was amended 
by chap. 321 Laws of 1877, but, so far as this case is concerned, in 
no respect rendering a particular notice of the amendment neces- 
sary. The act should be construed according to the popular signifi- 
cation of the language used, and with the view of securing to the 
policy-holders in life-insurance companies the benefits contemplated 
by the legislation. 

That the defendant supposed the law applied to the policy held 
by the plaintiff plainly appears from the notices indorsed by it upon 
each receipt thereafter issued anil sent to him. The company in- 
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stead of sending notices under the clause of the policy which pro- 
vided for them as an act of courtesy assumed that he was entitled to 
them as matter of right and informed him that the notices required 
by statute would be sent and, in case he changed his post-office 
address, requested notice of such change to be given to it. The 
defendant must have referred to this statute as there was no other 
requiring the service of notice, and the plaintiff had a right to rely 
upon the assurance that the defendant thus gave him of annual no- 
tices for the payment of premiums: Ins. Co. vs. Eggleston, 96 
N. Y., 572. 

We are also of the opinion that the payment of each annual pre- 
mium constituted a renewal of the policy within the meaning of the 
term “renewal” as used in the act. 

While it was provided by the policy that it should continue for 
the term of the natural life of the insured, it was expressly provided 
that this was upon the condition that he should pay the annual pre- 
miums as they became due by the terms of the policy. A failure to 
pay such premiums in any year was declared to render the policy 
null, void and of no effect, but when paid it continued, by force of 
such payment, the policy in existence for the period of another year. 
This process each year revived or renewed the policy as it ap- 
proached theeperiod of its agreed termination. It is not according 
to the popular notion of the meaning of the word “renewal” that it 
can take place only after the death or expiration of the subject to 
which it is applied. Thus to renew a note, a lease or a contract it 
is not essential to wait until they have respectively expired, for after 
that time it would be practically impossible to renew them. A new 
note or lease may be made or contract created, but they would have 
force and effect from the new ‘creation and not from the original 
agreement. To renew, in its popular sense, is to refresh, revive or 
rehabilitate an expiring or declining subject but is not appropriate 
to describe the making of a new contract or the creation of a new 
existence: Webster’s Dictionary; Worcester’s Dictionary. 

It would be at the option of an insurance company to re-execute 
a forfeited contract of insurance, and if the act was held applicable 
to such a policy alone it would confer no legal right whatever upon 
a policy-holder. It was the evident object of the act to make it 
apply to some existing policies and confer some legal right upon 
their holders to avoid a cause of forfeiture, and if it be held to apply 
only to lapsed policies it leaves it entirely optional with the company 


whether there should by any renewed policies thereafter or not. 
VoL. XVII.—39. 
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We are therefore of the opinion that the plaintiff's policy was re- 
newed within the meaning of the act. We are also of the opinion 
that no such notice was given to him as the statute required. The 
law required that the notice should be sent to the assured at his 
known place of address, and there is no claim but that the defend- 
ant knew his place of address at all times subsequent to the year 
1880. It would, of course, be competent for him to agree upon 
some other mode of address, but in the absence of such an agree- 
ment the defendant was not at liberty to adopt another address by 
which the notice might or might not reach him. The plaintiff had 
never changed his post-office address or notified the defendant that 
he intended to do so. It sent the notice to the Central Railroad 
and Banking Co., without authority from him and thereby made 
that company its agent to deliver it. It took the risk of its de- 
livery and assumed the consequences of a failure upon the part of 
its agent to perform the duty intrusted to it. The plaintiff was 
under no obligation to object to any mode of sending such notices 
which was effectual to accomplish their object, for so long as he 
actually received the notices in time he had no cause for complaint. 
The statute, however, imposed the duty upon the defendant of send- 
ing the notices required to the plaintiff in a particular manner, and 
when it did so it acquired the right to declare a policy forfeited for 
non-payment of the stipulated premiums. It was, therefore; in- 
cumbent upon the defendant to show that it had complied with the 
terms of the statute and it did not do this by showing a delivery of 
a notice to another person than the plaintiff. Such notice gave it 
no right to declare the policy forfeited, and in doing so it acted 
illegally. The criticism made by the defendant upon the sufficiency 
of the plaintiffs offer to pay the premium due in 1883, is untenable. 
The answer admits the receipt by the defendant of the draft for that 
sum remitted by the plaintiff, and makes no question as to the 
amount thereof, or as to the mode in which the tender was made. 
It is now quite too late to raise this question. 

For the reasons stated we think the judgments of the courts below 
should be affirmed. All concur. 
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SUPREME COURT OF CALIFORNIA. 


BLASINGAME 
vs. 
HOME INS. CO. er at.* 


Every complaint in an action on a fire-policy must aver the loss and show 
that it occurred by reason of a peril insured against, but need not deny 
that it occurred trom excepted risks. 

An objection that the defective copy of the policy which was made part of the 
complaint did not show that the loss was payable to plaintiff cannot be 
made for the first time in the appellate court. 


Where the suit is by the mortgagee an allegation as to who was the owner 
and the value and loss is sufficient as to the owner. 


P. D. Wiaatneton, for Anpellant. 

WituraM Barser, fur Respondents. 

Beucuer, C. C. 

This is an action upon a policy of insurance against fire executed by 
the two companies named as defendants. The defendants separately 
demurred to the complaint, upon the grounds—First, that there 
was a misjoinder of parties defendant, because no joint liability was 
shown; and, second, that the complaint did not state facts sufficient 
to constitute a cause of action. The court sustained the demurrers 
upon both grounds, holding that there was a misjoinder, and that 
the complaint did not state sufficient facts, because it failed to 
allege that the loss did not occur from any of the excepted causes 
specified in the policy. The plaintiff was given ten days to 
amend his complaint, but neglected to make any amendment, and 
thereupon judgment was entered dismissing the action. 

It 1s now admitted by counsel for respondents, that the objection 
of misjoinder cannot be maintained. This admission was made nec- 
essary by the provision of the code, to the effect that parties sever- 
ally liable upon the same obligation or instrument may all or any of 
them be included in the same action, at the option of the plaintiff: 

* Decision rendered, April 27, 1888. 
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Section 383, Code Civil Proc.; and see, also, Bernero vs. Insurance 
Co., 65 Cal., 386, 4 Pac. Rep., 382. 

It is, however, insisted that the complaint was bad on general de- 
murrer for several reason. And first, it is said that it was bad for 
the reason which the court below assigned in making its ruling. 
The ruling was rested upon the supposed authority of Ferrer vs. 
Insurance Co., 47 Cal., 416. That was an action upon a policy of 
fire-insurance, and one of the conditions specified in the policy was 
that the company should not be liable “for loss caused by the fall- 
ing of any building insured, or containing property insured, by this 
policy, or by fire ensuing therefrom.” The complaint alleged that 
the property insured was totally destroyed by fire, and also alleged 
that the loss was not caused “by the falling of any building,” but 
omitted the words “or by fire ensuing therefrom.” The complaint was 
demurred to specially upon the ground that it failed to state that 
the loss was not occasioned by one of the excepted causes specified 
in the policy. The court, after stating that the allegation was sub- 
stantially sufficient to meet the objection, added: “The averment 
on this point is, perhaps, not as explicit as accurate pleading would 
have required, but we think it is sufficient, and no good could result 
from reversing the case on so slight e defect in a pleading, which 
could be amended on another trial.” We do not think that case de- 
cides the point presented here; and, if it did, in our opinion it 
ought not to be followed. In the policy declared on in this case it 
is provided that the companies shall not be liable “for any loss or 
damage by fire caused by means of an invasion, insurrection, riot, 
civil commotion, or military or usurped power; nor for any loss in 
buildings unprovided with good and substantial stone or brick 
chimneys, the absence of which has been the cause of the fire; nor 
in consequence of any neglect or deviation from the laws or regula- 
tions of police, where such exist; nor for any loss caused by the explo- 
sion of gunpowder, or any explosive substance.” In the complaint 
it is alleged that all of the property insured was totally destroyed 
by fire, but it is not alleged that the loss did not occur in any of the 
excepted ways or from any of the excepted causes. In our opinion, 
the complaint was sufficient in the respect referred to. Every com- 
plaint must contain a statement of the facts constituting the cause 
of action in ordinary and concise language, but it is not necessary to 
insert in it allegations for the purpose of meeting or cutting off a 
defense. Thus one seeking to recover on an insurance policy must 
aver the loss, and show that it occurred by reason of a peril insured 





1888. | Blasingame vs. Home Ins. Co. et al. 613 


against, but he need not aver the performance of conditions subse- 
quent, nor negative prohibited acts, nor deny that the loss occurred 
from the excepted risks: Lounsbury vs. Insurance Co., 8 Conn., 
466; Hunt vs. Insurance Co., 2 Duer., 481; May, Ins., p. 891, § 587; 
1 Estee, Pl. & Pr. (Pom. Ed.), § 740, and cases cited. 

It is further claimed that the complaint states no cause of action 
in favor of the plaintiff, and for that reason the demurrer was prop- 
erly sustained. This objection is rested upon the following ground: 
In the complaint it is alleged that the policy was issued to one A. J. 
Rhodes upon a certain building and certain personal property owned 
by him, and that at the time of its issuance, and at the time of the 
fire, the plaintiff held a mortgage, executed by Rhodes, upon all the 
property insured, to secure the payment of about $2,000, which 
sum of money was, at all the periods mentioned, wholly unpaid. It 
is also further alleged that in and by the policy, a copy of which is 
attached to and made a part of the complaint, the loss, if any, was 
made payable and is payable to the plaintiff. But, looking at the 
attached copy, there is nothing to show that the loss was thereby 
made payable to the plaintiff. It is therefore urged by counsel for 
respondent that the loss was in fact payable to Rhodes, and not to 
the plaintiff; that the plaintiff had consequently no interest in it or 
right to recover it; and that the averment that 1t was made payable 
to plaintiff is contradicted by the policy, and should be disregarded. 
In answer to this objection it is said by counsel for appellant, in the 
reply brief, that the original policy did contain the words: “ Loss, 
if any, payable in United States gold coin to J. A. Blasingame;” 
and in support of this assertion a photographic copy of the policy is 
inserted in the brief showing those words to be a part of it. It is 
further said that the words “to J. A. Blasingame ” were omitted from 
the copy attached to the complaint by inadvertence or mistake, but 
that the omission was never referred to in the court below, or called 
to the attention of appellant’s counsel, until the point was made in 
the brief filed by respondent in this court. There can be no doubt 
that if the policy was made payable, in case of loss, to the plaintiff, 
he could sue on it in his own name: Motley vs. Insurance Co., 29 
Me., 387; Cone vs. Insurance Co., 60 N. Y., 619; Hadley vs. Insur- 
ance Co., 55 N. H., 110. But it was necessary for him.to allege and 
prove that it was so made payable. Was the complaint sufficient, in 
this respect, when tested by a general demurrer? In Mendocino 
Co. vs. Morris (32 Cal., 145) the same point was raised, and decided 
against the views of respondent here. That was an action against 
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the principal and his sureties on an official bond. It was alleged in 
the complaint that the bond was signed by all of the defendants, 
but a copy of the bond was attached to the complaint, and on that 
copy the name of the principal did not appear. A demurrer was 
interposed, and overruled in the court below. Of this, Sawyer, J., 
delivering the opinion of this court, said: “Upon the demurrer in 
the form adopted in this case the direct averment of the execution 
of the bond in the body of the complaint must prevail, as against 
the omission of the signature in the copy. It may be that there is a 
want of correspondence between the averment in the body of the 
complaint and the copy annexed; but, if so, the most that can be 
said is that the complaint is ambiguous in this respect, and this ob- 
jection was not specified as a ground of the demurer under any 
head. The grounds of the demurrer relied on were all particularly 
specified, and this was not one of them. The objection is raised for 
the first time in this court. The demurrer is not general that the 
complaint does not state facts sufficient to constitute a cause of 
action in certain particulars. There was a good averment of the 
execution of the bond in the body of the complaint, and no objec- 
tion appears to have been taken in the court below on the ground 
of want of correspondence between the bond set out and the aver- 
ment, and we think the complaint good, at least after verdict. Had 
the objection been taken in the court below, the clerical omission of 
the signature of the principal in the copy, if it be one, might have 
been corrected.” See, also, Frazer vs. Barlow, 63 Cal., 71. It fol- 
lows from the rule announced in the foregoing cases that the point 
now raised by the respondent here cannot be taken advantage of 
under a general demurrer. 

It is also claimed by the respondent that the complaint was in- 
sufficient, because it did not allege that Rhodes sustained any dam- 
age by reason of the fire. But it did allege that Rhodes was the 
owner of the property insured at the time of the insurance and at 
the time of the fire, and its value at those times, and also that it 
was totally destroyed by the fire. These facts were fully stated, 
and from them the loss and damage must of necessity result. We 
think the complaint sufficient in this respect. 

Finally, it is urged that the complaint was insufficient, because it 
did not allege that notice of the loss, in writing, was forthwith 
given to the general agent of the companies at San Francisco, as 
required by the policy. The complaint alleged that the fire oc- 
curred on the 9th of December, 1882, and that “on or about the 
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5th day of February, 1883, due proof of said loss by fire was pre- 
sented and furnished to each of said corporations by this plaintiff 
and the said Rhodes, and that all the conditions of said policy of 
insurance were duly performed and kept by this plaintiff and the 
said Rhodes.” We think this averment of the performance of the 
conditions precedent sufficient, under the provisions of section 457 
of the Code of Civil Procedure. 

It results that the judgment should be reversed, and the cause 
remanded, with directions to the court below to overrule the de- 
murrer. 

We concur: Foote, C.; Hayne, C. 

Perr Curtam.—For the reasons given in the foregoing opinion, the 
judgment is reversed, and cause remanded, with directions to the 
court below to overrule the demurrer. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


RICE 
US. 


NEW ENGLAND MUT. AID SOCIETY.* 


Where payment of an assessment on a certificate of insurance was accepted 
by the company after the time limited in the certificate for making such 
payment had expired, and the receipt stamped on the certificate, ‘‘Re- 
ceived on condition that member is in good health,” but nothing was 
said by the memWer, nor any inquiries made by the company relative 
thereto at that time, the subsequent levy and unconditional acceptance 
by the company of six assessments on the member operates as a waiver of 
the forfeiture, althongh the member was at the time of the conditional 
acceptance in ill health. 


This was an action originally begun by Ellen C. Rice against the 
defendant, the New England Mutual Aid Society, and, after the 
death of the said Ellen C. Rice, prosecuted by Henry G. Rice, her 
administrator, upon a certificate of insurance issued by the defend- 
ant upon the life of Thomas G. Rice. Ellen C. Rice was the wife of 


* Decision rendered, March 2, 1888.—From Northeastern Reporter. 
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Thomas G. Rice, and the beneficiary named in the certificate. The 
defense relied on was that the certificate had lapsed, and become 
null and void. Trial in the superior court, where after a verdict for 
the plaintiff, the presiding judge allowed a bill of exceptions, in 
substance as follows: Thomas G. Rice, upon written application, 
received the certificate in suit, which contained the following : ‘It 
is further understood and agreed as follows: That a printed notice 
expiring thirty days from date, and mailed within one day of the 
date hereof, shall be a sufficient notice of any assessment levied ;” 
and the certificate also contained the clause that if the member 
“shall omit or neglect to pay to said society, within thirty days of 
date of notice, the annual fee of five dcllars, the advance assess- 
ment, or any regular assessment of six and one-half dollars that may 
be made by said society upon him under this certificate, then, in 
every or either event above named, this certificate shall thereby be- 
come null and void.” The defendant in 1883, and again in 1885, 
by notices in the form usual with such companies, notified Thomas 
G. Rice that the assessments named in the notices under the certif- 
icate held by him were overdue and unpaid, and that the certificate 
was lapsed, but that the defendant would renew the same if the as- 


sessments were promptly paid, and a certificate that he was in good 
health, signed by him and duly witnessed, was furnished, as stated 
in the notices. There was no evidence that such certificates were 
made by the member, except that the assessments were paid to and 


accepted by the company. It also appeared that in as many as nine 
instances between August 9, 1883, and the time he became sick, 
Thomas G. Rice paid assessments more than thirty days after the 
date printed on the notices of such assessments; and upon such 
payments received in every instance, a receipt, on the face of which 
was plainly stamped: “This assessment is accepted on conditiion 
that the member is in good health” There was evidence tending 
to show that on or before July 17, 1885, a regular assessment was 
made vy the society upon the class in which Thomas G. Rice held a 
certificate; that notices thereof were deposited in the post-office at 
Boston on July 18, 1885, between 2 and 4 o’clock p.m. There was 
no evidence that among these notices was included one to Rice, but 
one was found in his pocket on August 19, 1885. On this latter 
date Thomas G. Rice was not in good health; he having consulted 
a physician on July 30, 1885, and on August 17, 1885, having been 
taken violently ill. It also appeared that on August 19, 1885, he 
was taken to his home, from a place where he had gone upon a va- 
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cation, in a weak condition; that he never returned to business, and 
died on December 17, 1885, of Bright’s disease of the kidneys. 
There was evidence that on August 19, 1885, Henry G. Rice found 
in the pocket of the insured the notice of assessment dated July 17, 
1885, and, without the knowledge of Thomas G. Rice, sent the no- 
tice with the amount due thereon to the office of the defendant by 
a messenger; that the defendant’s cashier received said assessment 
without inquiry or objection, stamped on the notice the words, 
“This assessment is accepted on condition that the member is in 
good health,” and receipted for the sum paid on the notice. Noth- 
ing was said to or by the messenger relative to the health of Thomas 
G. Rice, nor did the messenger know anything about it. It also ap- 
peared that afterwards, and before the death of Thomas G. Rice, six 
other assessments made by the defendant upon him under said cer- 
tificate were paid by the plaintiff at the request of Thomas G. Rice 
to the defendant, in each instance within the thirty days intervening 
between the dates printed on the notices of assessments and the 
dates of expiration of the notices. These assessments were received 
unconditionally by the defendant, and at the times of the last-named 
payments the defendant made no inquiry concerning the health of 
said Thomas G. Rice, and no information was furnished to the de- 
fendant concerning said Rice’s health. There was no evidence that 
the defendant had any knowledge that said Rice was not in good 
health when the payment of August 19, 1885, and the subsequent 
payments of assessments were made, until after the death of said 
Rice. The court, at the request of the defendant, instructed the 
jury that under the provisions of the certificate in this case, if the 
assessment mentioned in the notice dated July 17, 1885, was not 
paid within thirty days of the time when it reached the post-office 
of the residence of Thomas G. Rice in due course of mail, then the 
certificate thereby became null and void; and that under the pro- 
visions of the application and certificate in the case, if the notice of 
assessment dated July 17, 1885, was mailed within one day of its 
date, and the assessment was not paid within thirty days of July 17, 
1885, the certificate would become null and void, unless it was rati- 
fied by any subsequent payment made, unless the fact was waived 
of any failure to make this payment within the time. Against the 
objection of defendant, the court ruled that the defendant by the ac- 
ceptance of the six assessments made after the one paid, on condi- 
tion, August 19, 1885, without making any inquiry to ascertain the 
facts concerning the health of Thomas G. Rice, had waived the 
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breach of the certificate, if there was any, at the time of the pay- 
ment of August 19, 1885; and that if the jury found that the de- 
fendant did receive, without inquiry, assessments subsequent to that 
received on August 19, 1885, and that they were paid by the plaint- 
iff, that would amount to a waiver of any default or non-payment at 
that date; that if the jury were satisfied that, without inquiry, the 
defendant did receive such subsequent payments, it would amount 
to a waiver of a default at that time, and it would make no differ- 
ence that the six subsequent assessments were paid before they 
were due. 


S. J. Tuomas and ©. P. Sampson, for Plaintiff. 
Exy, Gates & Kerygs, for Defendants. 
C. ALLEN, J. 

If it be assumed that the payment made on the 19th of August 
was too late, the question remains whether the company, by its 
subsequent acts, waived a right to avoid the policy or certificate of 
insurance on that ground. Without expressing any opinion as to 
the effect of the retention of that money, we think the levy of the 
subsequent assessments, and the acceptance of the money paid upon 
them, amounted to such a waiver. When the time came for the 
levy of a new assessment, if Mr. Rice’s policy was to be treated as 
still in force, he would properly be included in the assessment, 
otherwise not. .Under this state of things. six other assessments 
upon him were made by the company; all of which were seasonably 
paid. There was no determination by the directors of the company 
that for the time being Mr. Rice’s policy should be treated as not 
in force or suspended; but in making the new assessments, so far 
as appears, no pains were taken, and no intention was formed, to 
exclude him. No condition was in express terms annexed to the 
levy of these new assessments, or to the acceptance of the payments 
by the assured upon them. The company, however, contends that 
the condition of the former acceptance reaches forward. and applies 
also to the later payments; and that it is not bound by later assess- 
ments which it made, and later payments which it received, in ig- 
norance that the assured was 1n ill health at the time of the former 
payment. But it cannot be allowed in this way to imply a condition 
in favor of a forfeiture. It had knowledge that on the former occa- 
sion the payment had been made too late, and that the money had 
been accepted with a condition annexed. If, before levying a new 
assessment, the company wished to know the particulars as to Mr. 





1888. ] Rice vs. New England Mut. Aid Society. 619 


Rice’s health, and thus to determine whether that payment was valid 
or not, it was incumbent on it to make inquiry. Instead of doing 
so; instead of notifying him that it wished for some positive evi- 
dence or statement upon the subject; instead of imposing a further 
condition, relating back to the time of the former payment,—the 
company made an unconditional call upon him for the payment of 
the new assessment. It acted under no deception or misrepresen- 
tation, but with all the information which it cared to take the pains 
to acquire. We are unable to see how it can properly be held that 
the former conditional acceptance cuts down the effect of the later 
unconditional acceptance. The condition related to the former 
payment alone. Suppose the payment of the former assessment 
had never been made at all; and the company, without insisting 
upon the non-payment as a ground of forfeiture, had levied new as- 
sessments upon the assured, which were all duly paid and accepted 
without condition; could it be contended that there was no waiver ? 
An unconditional acceptance of an assessment waives all former 
known grounds of forfeiture; and this effect is not varied or limited 
because an acceptance of a former assessment had been on condi- 
tion, and had not amounted to such a waiver : Hodgdon vs. Insur- 
ance Co., 97 Mass., 144; Bouton vs. Insurance Co., 25 Conn., 542 ; 
Insurance Co. vs. Raddin, 120 U. S, 183, 7 Sup. Ct. Rep., 500. 
Exceptions overruled. 
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SUPREME COURT OF LOUISIANA. 


GOMILA & CO. 
Us. 


HIBERNIA INS. CO.*/ 


In a suit on a marine insurance contract, predicated on an open marine pol- 
icy, proved and admitted to have existed between the insured and the 
company, the burden is on the company to prove its contention that the 
open marine policy had been canceled and rescinded before the date of 
the contract of insurance sued on. ’ 


Parol testimony is incompetent and inadmissible to vary, alter, or mocify the 
stipulations of a written contract of insurance, and hence it will not be 
admitted to support the contention of the insurer, that the insurance was 
for total loss only, if the instrument evidences a different agreement. 

A sale at public auction, in accordance with the law of a seaport at which a 
disabled vessel puts in after a storm or after distress, is the best mode of 
disposing of a cargo shown to be too seriously damaged for reshipment. 


An insured canrot recover for a total loss in the absence of proof of abandon- 
ment and of notice of the same on the insurer. 


Braveun, Buck, Divxerispren & Hart, and J. Warp GurRLey, Jr., 
for Plaintiffs and Appellees. 
T. Gitmore & Sons and O. B. Sansom, fur Defendant and Appellant. 


Pocue, J. 

This litigation grows out of a contract of insurance of a cargo of 
coffee and cigars shipped from Vera Cruz to Matamoras, Mexico; 
the amount covered by the insurance being $9,300, and the same is 
herein claimed by plaintiff on an alleged total loss of the cargo. 

As no regular policy of insurance was issued, plaintiffs declare on 
two separate applications made by them and accepted by the de- 
fendant; one for $4,500 and the other for $4,800 on an open marine 
policy which they then carried with the defendant, both applica- 
tions having been made and accepted on October 30th, 1880. 








* Decision rendered May 22, 1888,—Syllabus by the court. 
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They aver that the schooner Viloz Maria, on which the goods were 
shipped, sailed from Vera Cruz in a staunch and seaworthy condi- 
tion on the 6th of November, 1880; but the vessel having met with 
a storm, was so damaged that she was compelled to put in on the 
22d of the month at Alvarado, a small seaport on the Mexican coast, 
where she was forced by her damaged condition to land her cargo, 
itself in a very damaged condition, and there the voyage was aban- 
doned. 

They further aver that after due proceedings by the proper au- 
thorities, showing that the goods were too seriously damaged for re- 
shipment, the same were sold at public auction, realizing the sum 
of $2,510, with net proceeds, after deduction of the necessary costs, 
in the sum of $2,322.26, which sum was deposited in Vera Cruz to 
the credit of whom it may corcern. 

Hence they claim as in case of total loss and abandonment. 

It appears that after the institution of this suit, the names of 
Francisco Armandaiz and Marcelino Rougier, of Mexico, the alleged 
co-owners and consignees of the cargo, were substituted as plaintiffs 
in the case. 

The defense is substantially :— 

1st. That the open marine insurance policy at one time existing 
between Gordon & Gomila, who were succeeded by Gomila & Co. 
and the defendant, had been canceled and rescinded previous to 
the date of the contract of insurance sued on. 

2d. That said contract was against total loss only, and the denial 
that a total loss was sustained in the venture. 

3d. That Gomila & Co., or Gordon & Gomila, had no insurable 
interest in the goods in question. 

4th. A denial that the damage occasioned to the goods was 
caused by the perils of the sea, and a denial of the existence of any 
condition of things to justify the abandonment of the voyage or the 
sale of the goods. 

The judgment below was in favor of plaintiffs for a partial loss in 
the sum of $6,600, whereof $3,400 was in favor of Francisco Ar- 
mandaiz and $3,200 in favor of Marcelino Rougier. 

Defendant appeals, and plaintiffs seek, by answer to the appeal, 
to recover the full amount of their claim, $9,300. 

On appeal defendant makes the point that F. Armandaiz and M. 
Rougier, are not the insured in the contract sued on, and have 
therefore no standing in court as plaintiffs. But the record con- 
tains a summary answer to that contention in the shape of a peti- 
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tion for removal of the cause from the State to the Federal courts, 
filed by the defendant company some time previous to the motion, 
suggesting Rougier and Armandaiz as the proper plaintiffs in the 
cause, in which petition it was alleged that “ F. Armandaiz and M. 
Rougier were the real plaintiffs in said suit.” That judicial declar- 
ation is manifestly a complete estoppel to a contrary assertion on the 
part of the defendant. 

1st. Our examination of the record, and of the conflicting testi- 
mony which it contains, has satisfied us that all the material facts 
alleged and relied on by plaintiffs, are sustained by the preponder- 
ance of the evidence. 

Hence we find and we hold that the open marine policy between 
Gomila & Co. and the defendant had not yet been canceled or re- 
scinded at the date the insurance contract sued on was entered into. 

It is true that the book which contains the agreement was not 
produced on the trial, but its existence and its loss were satisfactor- 
ily accounted for. The burden was on the defendant, which ac- 
knowledged the previous existence of the contract, to prove its al- 
leged cancellation. But in this the company entirely failed. its 
witnesses being unable to give the precise date of such cancellation, 
which is stated to have been between the first and twenty-first of 
October, 1880, or to give the date of the notice to Gomila & Co. of 
the alleged cancellation, if in fact such notice had ever been given. 

The effect of that testimony is itself weak and unsatisfactory, and 
is effectively counteracted by the fact that the two applications of 
October 30th, 1880, made by Gordon & Gomila and accepted by the 
insurance company, both refer to the open marine policy existing at 
the time; and by the additional fact that both were entered into 
the ‘“‘open marine risk book ” of the company. 

2d. The conclusion thus reached by us disposes of the contention 
touching the absence of interest in Gomila & Co. to bring this suit; 
the open marine policy contains the stipulation that the insurance 
was made “ for account of whom it may concern,” and it throws the 
burden on the company to prove that the contract was for total loss 
only. 

3d. In support of that contention the company relied on parol 
testimony; but that kind of evidence was clearly inadmissible under 
the contract as proved by plaintiff, and like the district judge we 
must decline to give it any consideration or effect : Louisiana Civil 
Code, Art. 2,276, 2,235, 2,238; Bell vs. Western Marine and Fire Ins. 











1888. ] Gomila & Co. vs. Hibernia Ins. Co 623 


Co., 5 Rob. (La.), 423; Courtnay vs. Mississippi Marine and Fire 
Ins. Co., 12 La., 233; Packet Co. vs. Brown, 36 La. Annual, 138. 

4th. Defendant’s denial that the damages resulted from the per- 
ils of the sea is not supported by the record. 

The preponderance of evidence is overwhelming in proof to the 
contrary. 

It shows that owing to the violence of the storm the vessel was 
blown entirely out of its course, and that she put in a port situated 
southwest of the point of departure, her course being northwest of 
that point, that she arrived at Alvarado quite disabled and taking 
water very rapidly and cangerously, and that in consequence of her 
condition the voyage was abandoned, the vessel remaining four 
months at that place, whence she was towed to Vera Cruz, where 
she was subsequently converted into and is now used as a port 
lighter. 

We also find that the cargo was too badly damaged for reship- 
ment, and that the best disposition was made of it which the nature 
of the surrounding circumstances would admit of. On that point 
the testimony is simply destructive of all the defendant’s contentions 
and theories on the subject. 

Hence we must hold the company liable under the contract, but 
not for a total loss. The record contains no evidence of an aban- 
donment of the venture of the insured, and a fortiori, no proof of no- 
tice of the same served on the insurer. In the absence of such 
proof it is elementary that the insured cannot successfully claim as 
in case of a total loss. The amount deposited in Vera Cruz to the 
credit of whom it may concern, added to the amount allowed in the 
judgment, will very nearly cover the full amount of the insurance on 
the cargo. 

Our review of the case has convinced us that the district judge 
has done full justice to all parties in the cause. Judgment affirmed. 


On Rehearing. Decided May 31, 1888. 


Fenner, J. 

Appellees call our attention to the omission in the judgment of 
any allowance of interest, and to their prayer for an amendment in 
this respect. As they failed to refer to this matter in their briefs it 
escaped our notice. They are, however, so clearly entitled to inter- 
est at least from judicial demand in this suit, that the matter cannot 
admit of controversy, and we may amend our judgment to that ex- 
tent without a rehearing: 33 La. Annual, 190. 
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It is therefore ordered that our former decree herein be amended 
by amending the judgment appealed from in so far as to grant legal 
interest on the amounts allowed therein from judicial demand, viz., 
July 16th, 1883, and that otherwise it remain undisturbed, and 
that the rehearing applied for by appellant be refused. 


COURT OF APPEALS OF NEW YORK. 


PLATT 
US. 


RICHMOND, Y. R. & C. R. CO.* 


The burden of proof is on the plaintiff to show negligence where cotton is 
shipped by a bill of ee exempting carrier from responsibility from 
fire except when proved to have resulted from such negligence. 

A corporate carrier organized under the laws of another State may lawfully 
make such contract in that State regarding goods delivered to it in an- 
other State, notwithstanding a statute providing that no special contract 
so limiting the liability of a carrier within that State shall be made. 


The cotton was shipped under a bill of lading which stipulated that the car- 
rier should have the benefit of any insurance made. 


Held, That the insurance company was not entitled to subrogation upon pay- 
ment of the loss. 


NaruanteL A. Prentiss, for Appellant. 
Wm. Aten Butter, for Respondent. 


Eart, J. 

This action was brought by the plaintiff against the defendant, as 
a common carrier, to recover for the loss of sixty-five bales of cotton 
delivered to it and alleged to have been destroyed and lost, through 
its gross negligence and fault, while in its possession. The answer 
of the defendant, besides denying any negligence on its part, al- 
leges that the cotton was received for transportation by it under 
bills of lading exempting it from all liability for loss by fire not 
caused by its negligence, and that the cotton was not lost or de- 
stroyed through any fault or negligence chargeable to it. The an- 
swer also alleged that the bills of lading contained a stipulation that 


* Decision rendered, February 10, 1888. 
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in case of any loss or damage to the cotton during the transporta- 
tion thereof, whereby any legal liability should be incurred by the 
defendant, it should have the benefit of any insurance which might 
have been effected on account of the cotton; and that, before the 
happening of the loss in question, insurance had been effected on 
account of the cotton, and that the amount of the loss or damage 
thereto was paid wholly or in part by the insurers to the owners of 
the cotton, whereby all claim and demand against the defendant for 
the cause of action alleged in the complaint was discharged and ex- 
tinguished. 

We think the action was well defended at the trial. ‘There was 
sufficient evidence that bills of lading were issued by the carrier for 
this cotton, which contained the stipulations set up in the answer. 
The bills were proved and put in evidence by the plaintiff, and there 
was no claim at the trial that they were not sufficiently proved, or 
that they were not delivered so as to become operative between the 
parties. It was assumed at the trial that the cotton was carried un- 
der the bills of lading put in evidence; and if the plaintiff desired to 
claim that they were issued under such circumstances that the own- 
ers were not bound by the stipulations therein contained, he should 
have proved the circumstances under which they were issued. As 
to eleven bales of the cotton, the original bill of lading was not pro- 
duced; but without any objection a copy thereof was put in evi- 
dence which contained the same stipulations as the other bills of 
lading, and that copy was taken and assumed to be sufficient proof 
of the original. Therefore, the bills of lading having been suffi- 
ciently proved, and it having been shown that the cotton was de- 
stroyed by fire, the burden was upon the plaintiff to establish that 
the fire was occasioned, and the cotton destroyed, by the fraud or 
gross negligence of the defendant: Lamb vs. Railroad Co., 46 N. Y., 
271; Cochran vs. Dinsmore, 49 N. Y., 249; Insurance Co. vs. Rail- 
road Co., 72 N. ¥., 90. We have carefully considered the evidence, 
and we do not think there is any which would have authorized the 
jury to find that the fire occurred through the fraud or gross negli- 
gence of the defendant, and there was therefore no error on the part 
of the trial judge in refusing to submit the question of negligence to 
the jury. 

There is a statute of South Carolina which provides as follows : 
“No public notice or declaration or special contract shall limit or in 
any wise affect the liability at common law of any railroad company 


within this State for, or in respect of, any goods to be carried or 
VOL, VXII.—40. 
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conveyed by them; but such railroad company shall be liable as at 
common law to answer for the loss of or injury to any articles or 
goods to be carried by them, any public notice or declaration or 
special contract by them made or given contrary thereto, or in any 
wise limiting such liability, notwithstanding.” There was no proof 
that either of the contracts for the shipment of this cotton was 
made in the State of South Carolina, or that any of the bills of 
lading were issued there, or that any-of the cotton was shipped from 
that State; and therefore the statute can have no effect in this case. 
But even if the contract had been made in that State for the ship- 
ment of this cotton, and the cotton had been shipped from that 
State, yet the statute could have no effect in this case, for the rea- 
son that by its terms it was applicable only to any railroad company 
within that State. A valid contract could be made there to limit 
the liability of a railroad company in some other State. This de- 
fendant was a corporation organized under the laws of the State of 
Virginia, and was wholly operated within that State; and there is 
nothing in the statute of South Carolina which prohibits the making 
of a contract in that State which could operate to limit the liability 
of the defendant as to goods delivered to it in the State of Virginia, 
to be transported over its road in that State. There is therefore, in 
this case, nothing to impair the effect of the clause in the bills of 
lading which exempts the defendant from loss by fire. 

But there is a still further ground of defense to this action. The 
owners of this cotton insured it in the Insurance Company of North 
America for the full value thereof, and, after its destruction by fire, 
the insurance company paid the full amount of the loss to the own- 
ers. Thereafter the owners assigned their claiu against the defend- 
ant to the insurance company, and it assigned the same to this 
plaintiff. By a special stipulation in these bills of lading, which is 
set up in the answer, the defendant was entitled to the benefit of 
that insurance; and payment by the insurance company to the own- 
ers of the full amount of their loss discharged the defendant from 
all liability. It is true that by a general rule of equity, where goods 
are totally lost by perils insured against, the insurer, upon payment 
of the loss, becomes subrogated to all the assured’s rights of action 
against third persons who have caused or are responsible for the 
loss; and the insurer has this right of subrogation without any ex- 
press stipulation to that effect in the policy. It grows out of the 
very nature of the contract of insurance as a contract of indemnity : 
Insurance Co. vs. Railway Co., 73 N. Y., 399; Insurance Co. vs. 
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Transportation Co., 117 U. S., 312. But this right of subrogation is 
a derivative one, and comes solely from the assured, and can only 
be enforced in his right. If the assured has no right which he can 
transfer to the insurer, then the insurer can have no subrogation, 
and cannot take the place of the assured for the purpose of enfore- 
ing the liability of the wrong-doer for the loss. Here, by the ex- 
press contract between the assured owners and the -railroad com- 
pany, it was to have the benefit of the insurance, and thus it was 
entitled to the insurance for its indemnity; and when the insurance 
company paid the entire loss sustained by the fire to the assured, 
by the very terms of the contract it relieved the defendant of any 
liability therefor. If the insurance company had not paid the loss 
to the assured, upon payment of the loss by the defendant it would 
have been entitled to be subrogated to the rights of the assured, 
and to the full benefit of the policy which the assured had taken. 
A further discussion of this point is unnecessary, as it is fully cov- 
ered by the decision in Insurance Co. vs. Railway Co., supra, where 
the precise question was involved. 

Upon both grounds, therefore, we think this judgment should be 
affirmed. All concur. 


COURT OF APPEALS OF NEW YORK. 


PEOPLE |, 
Us. 
DIMMICK.* 


Marine insurance can be lawfully placed on property ‘lost or not lost” so 
long as the facts regarding the loss of the insured property are not known ; 
but after the total loss is known to the parties to the insurance there can 
no longer be any valid contract. Where the agent of several companies 
had reinsured part of a cargo in one company, and after hearing of the 
loss had canceled and placed the risks in another such subsequent reinsur- 
ance is illegal and void, and if done with fraudulent intent and the 
money was obtained by the agent from the second company he could be 
indicted for grand larceny. 


* Decision, by Earl, J., filed October 4, 1887. 
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SUPREME COURT OF PiNNSYLVANIA. 


HARLEY } 


vs. 
LEBANON MUT. INS. CO.* ) 


In an action on a fire-insurance policy the declaration averred that the de- 
fendant company issued the policy to H., the contract being that for a 
valuable consideration the company ‘should be liable to pay or make 
good to the said assured, their and his executors, administrators, and as- 
signs, all such loss or damage, not exceeding the insurance, as should 
happen by fire to the property as above specified.” This was preceded 
by an averment of assignment by the assured to plaintiff of ‘all hismght 
and interest of, in, and to the said assured property, * * * and also 
all his title and interest in said policy of insurance, and all advantages to 
be derived therefrom ;” and followed by an averment that, from the date 
of assignment up to and including the date of loss, plaintiff was the sole 
owner of the insured property. Held, that this alleged substantially a 
contract of indemnity with plaintiff as assignee, and stated a good cause 
of action. 


Where profert is made of the contract sued on, but oyer is not craved, the 
court must look only to the declaration for the terms of the contract. 


This was an action on a policy of insurance against fire, brought 
in the name of P. D. Harley to the use of D. J. Harley. assignee, 
against the Lebanon Mutual Insurance Company. There was a ver- 
dict for plaintiff, but the court sustained a motion in arrest of judg- 
ment; the following opinion being delivered by Sittser, P.J.: “We 
will first dispose of the the motion in arrest of judgment. On the 
trial of the cause we submitted to the jury the issue which had been 
made by the pleadings. This was determined by the plaintiff. It 
remains to be considered whether a verdict for the plaintiff upon the 
issue tried will entitle the plaintiff to judgment. The declaration 
avers that the defendant, on the 7th of January, 1880, insured cer- 
tain goods of D. J. & P. D. Harley, in the partnership name of P. 
D. Harley, for three years. On the 13th of January, 1883, the pol- 
icy was renewed for three years. On the 18th day of September, 
1884, P. D. Harley assigned all his interest in the property and the 





* Decision rendered, April 30, 1888.—From Al/antic Reporter. 
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policy of insurance to D. J. Harley. The loss by fire occurred on 
the 14th of June, 1885. It is averred, substantially, that the defend- 
ants insured the property of a firm in the firm name; that after- 
wards one of the two partners assigned all his interest to the other 
along with the policy, and then the loss occurred. The loss was D. 
J. Harley’s. If he had a contract of indemnity with the company, 
he can recover; otherwise not. Is a contract of that character 
averred in the narr., and have the jury in their verdict found that 
such a contract existed? A recovery cannot be had in the name of 
the firm. It must be in the name of D. J. Harley. Where the pol- 
icy only is assigned, and the property remains in the person to 
whom the policy is issued, an action may be brought in the name of 
the insured to the use of the assignee. In the absence of prohibi- 
tory provisions upon the subject, the insurer can have no objec- 
tions to the use party. If the assured has a legal claim, it is of no 
consequence to the insurer that the legal plaintiff has directed that 
the sum due, when so recovered, should be paid to another. But, 
when the property insured has been assigned, no.action can be 
maintained in the name of the assignor. He has sustained no loss. 
The loss is that of the purchaser, and owner of the property; and, to 
enable him to recover, he must aver and prove a contract to that ef- 
fect with the defendant. If authority be needed for so plain a prop- 
osition, it will be found in Wood, Ins., c. 10, pp. 572-574. The de- 
fect in bringing the action in the firm name to the use of D. J. Har- 
ley can be cured by amendment. But the want ofan averment of 
contract between D. J. Harley and the defendant cannot be now 
supplied in that manner. We have examined the narr. carefully, 
and do not find a contract of indemnity by the defendant to J. D. 
Harley averred, or any facts set forth which would justify such an 
averment. Where the property and the policy have both been as- 
signed, the company may accept the assignee in the place of the as- 
signor. But to do so requires action of some sort upon their part. 
We can find nothing in the narr., whether taken separately or alto- 
gether, which amounts to a recognition of liability to D. J. Harley 
upon the policy in suit. The rule for a new trial is discharged, and 
the motion in arrest of judgment is sustained.” Plaintiff brings 
error. 


Lirries & Terry (James W. Pratt, of counsel), for Plaintiff in Error. 
Harpine & JorpEN (Henry W. Pater, of counsel), for Defendant 
in Error. 
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STERRETT, J. 

All questions of fact properly presented by the pleadings and evi- 
dence were definitively settled by the verdict in favor of plaintiff, and 
he is entitled to judgment thereon for the amount found by the jury, 
unless the declaration is radically defective, not in form, but in sub- 
stance. Merely formal defects, amendable in the court below, may 
be treated as amended here. Judgment was arrested on the sole 
ground that the declaration is insufficient to support the verdict, 
and that action of the court below is the subject of complaint in the 
several specifications of error.’ As correctly stated by the learned 
president of the common pleas, it is substantially averred in the dec- 
laration that defendant company insured the property of the firm, 
composed of D. J. and P. D. Harley, in the tirm name of P. D. Har- 
ley; that afterwards P. D. Harley, one of the firm, assigned all his 
interest therein, together with the policy of insurance, to his copart- 
ner, D. J. Harley, and thereafter the loss by fire occurred. That 
loss was D. J. Harley’s; and, if it is substantially averred that he, as 
such assignee, had a contract of indemnity with the company defend- 
ant, the declaration is sufficient. Profert of the policy was made, 
but oyer was not craved. We must therefore look to the narr. for 
the terms of the contract: Steph. Pl.. 68, 69; Bender vs. Fromber- 
ger, 4 Dall., 436, 440,—in which it was held that. “ oyer not having 
been prayed, no part of the deed appears to the court but that 
which the plaintiff has declared on.” In this case the contract, as 
set forth in the declaration, is, in substance, that, upon a “ valuable 
consideration,” the defendant “company should be liable to pay or 
make good to the said assured, their and his executors, administra- 
tors, and assigns, all such loss or damage, not exceeding the insur- 
ance, as should happen by fire to the property as above specified.” 
This is preceded by the averment of assignment, September 18, 
1884, by P. D. Harley to D. J. Harley of “all his right and interest 
of, in, and to the said assured property, * * * and also all his 
title and interest in said policy of insurance, and all advantages to 
be derived therefrom;” and followed by the further averment “that 
from the said 18th day of September, 1884, up to and including the 
day the same was lost, injured, and destroyed by fire, * * * he 
was the sole and exclusive owner of the insured property,” etc. The 
contract thus averred in the narr..—and under the pleadings we 
have no right to go outside of it,—is substantially a contract of in- 
demnity with the assignee, and, in the absence of any qualifying 
provision, must be so held. It follows, therefore, that the declara- 
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tion exhibits a good cause of action, quite sufficient to sustain the 
verdict, and justify the defendant company in paying the amount 
thereof. 

Judgment reversed, and judgment is now entered against defend- 
ant, on the verdict, for $537.50, with interest from January 15, 1887, 
the date of said verdict. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


RINDGE 
vs. 


NEW ENGLAND MUT. AID SOUCIETY.* 


Although a certificate of insurance of a mutual benetit society contain the 
name of a creditor of the member as beneficiary, in violation of acts 
Mass. 1874, c¢. 375, § 4, authorizing such societies to issue certificates for 
the benefit of widows, orphans, or dependents of members, yet, where 
the certificate recognizes that there may be a change or substitution of 
such beneficiaries, and provides that, in case the insured survives all the 
original or substituted beneticiaries, the insurance shall be for the benefit 
of the heirs of the insured, the administrator of the insured may maintain 
an action on such certificate, although the petition avers that the action 
is for the benefit of the creditor. 


This action was originally brought by ,Frederick H. Rindge 
against the New England Mutual Aid Society, to recover upon a 
certificate of insurance issued to Thomas G. Rice. The case was 
heard in the superior court by a single judge, who found for the 
defeniant, and reported the case to the supreme judicial] court. 
From the report so made it appeared that on July 7, 1883, Thomas 
G. Rice was indebted to Frederick H. Rindge, Clarissa H. Rindge, 
and Francis J. Parker, administrators of the estate of Samuel B. 
Rindge, in the sum of $6,363, and on said date the defendant, a 
corporation duly established under acts 1874, c. 375, as amended by 
acts 1877, c. 204, issued its certificate or policy to Thomas G. Rice 
(said administrators being made beneficiaries thereunder), as collat- 
eral security for the payment of said indebtedness. The certificate 


——. 


* Decision rendered, March 2, 1888.—From Northeastern Reporter. 
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bore on its face the word “ Re-issue,” referring to the fact that on 
November 7, 1879, on the application of Thomas G. Rice, a certifi- 
cate was issued to him in which his wife, Ellen C. Rice, was named 
as beneficiary, and on July 7, 1883, this certificate in suit was sub- 
stituted for it. In the certificate of organization made by the offi- 
cers, and the certificate of incorporation, issued hy the secretary 
of the commonwealth, under the provisions of acts 1874, ¢. 375, § 4, 
the purpose for which said corporation was constituted was stated 
to be to render assistance tu the widows, orphans, or other depend- 
ents of deceased members, and also to promote the cause of temper- 
ance. After the action was commenced, an amendment was allowed 
by the court, by which Henry G. Rice, the administrator of the es- 
tate of Thomas G. Rice, was substituted for the plaintiff, Rindge, 
and the suit was then prosecuted in the name of the administrator. 
The re-issued certificate of membership issued to Thomas G Rice, 
“ declared ” that said Rice was a member of the society, “and for 
the benefit of friends, Clarissa H. Rindge, Frederick H. Rindge, 
and Francis J. Parker, administrators of the estate of Samuel B. 
Rindge, unless said member shall, at any time or from time to time 
hereafter, in writing, assented to by said society, substitute some 
other beneficiary or beneficiaries, and in that case, for the benefit 
only of the beneficiary or beneficiaries last substituted, as aforesaid, 
before the death of said member; but if said member shall survive 
each and all the original beneficiary or beneficiaries, or in case of 
substitution each and all the beneficiary or beneficiaries last substi- 
tuted, as aforesaid, then for the benefit only of the legal heirs of 
said member.” The other facts in the case were the same as in the 
case of Rice vs. Aid Soc., ante. 


Horcuins & Wueeter, for Plaintiff. 
Evy, Gates & Keyes, for Defendant. 
C. ALLEN, J. 

The designation of beneficiaries in the policy or certificate of 
membership is invalid, as the statutes under which the defendant 
corporation was organized did not authorize it to grant insurance 
for the benefit of friends: Daniels vs. Pratt, 143 Mass., 221, 10 N. 
E. Rep., 166. But an invalid designation of beneficiaries does not 
render the whole contract invalid. The contract in terms recognizes 
that there may be a change or substitution of beneficiaries, and 
there is a provision that, if the member shall survive all original or 
substituted beneficiaries, then his membership shall be for the ben- 
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efit of his legal heirs. This provision is within the authority of St. 
1882, c. 195, § 1, heirs being included under the head of relatives, 
and if there is no other legal designation, this may take effect : 
Daniels vs. Pratt, ubi supra. By an amendment, the action is now 
prosecuted in the name of the administrator of the estate of the 
assured, and he is the proper party to maintain the action: Bailey 
vs. Insurance Co., 114 Mass., 177, and cases cited; Flynn vs. Insur- 
ance Co., 115 Mass., 449; Association vs. Dugan, 118 Mass., 219. 
This is not controverted; but the defendant contends that the dec- 
laration avers that the action is brought for the benefit of Rindge, 
and therefore that the action cannot be maintained. This objection 
cannot be supported. If the plaintiff receives the money it will be 
a good discharge to the defendant of its liability; and the defend- 
ant will not be responsible for the proper application of the money 
by the plaintiff. Itis to be assumed at this stage of the proceed- 
ings, that he will dispose of the funds properly; and he may be 
compelled to do so by judicial proceedings, to which the defendant 
would not be a necessary party: Gould vs. Emerson, 99 Mass., 154; 
Bailey vs. Insurance Co., 114 Mass., 177. The averment that the 
action is brought for the benefit of Rindge is unnecessary, and may 
be disregarded. Since the action is now prosecuted by the proper 
plaintiff, we need not consider the effect of St. 1885, c. 183, which 
the plaintiff relies on, as enlarging the effect of the defendant’s con- 
tract. The other objections to the plaintiff's recovery depend on 
the same facts which were considered in the case of Rice against 
this same defendant, ante, where it was held that the defendant 
must be deemed to have waived the forfeiture. 

According to the terms of the report, the entry must be, judgment 
for the plaintiff. 
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UNITED STATES CIRCUIT COURT. 


WESTERN DISTRICT OF MICHIGAN. 


DE ARMAND 
vs, 
HOME INS. CO.* 


The policy provided that it should be void if the interest of the insured was 
not truly stated. 


Held, That this refers to the substantial ownership, the essential interest 
and not the mere legal title or technical interest, and a representation 
true as to the former is sufficient. 


Epwarp Bacon, fur Plaintiff. 
L. D. Norris, for Defendant. 
SEvERENS, J. 

The plaintiff in this case, being the owner of certain real estate at 
Buchanan, in Berrien County, whereon was situated a building, ex- 
ecuted to one Reynolds a mortgage, in the form common in this 
State, to secure a debt he owed to the latter, and afterwards, hav- 
ing become a resident of Kansas, he executed a warranty deed, 
likewise in usual form, to the mortgagee, who resided at Buchanan, 
the deed containing an exception of the mortgage in the covenant 
of warranty. There was an attempt, by parol, to impress upon this 
deed « trust to sell. and there is no doubt that, in point of fact, the 
deed was made with the intent to enable the grantee tu sell the 
land, realize the mortgage-debt, and turn over the surplus to the 
grantor. Reynolds was all the while renting the property as agent 
of the plaintiff, his original mortgagor. In this condition of affairs 
Reynolds, acting professedly as agent for the plaintiff in the trans- 
action, effected the insurance in question. The policy runs to the 
plaintiff, and describes the property insured as his, and contains a 
clause declaring that “if the interest of the assured be any other 
than the entire, unconditional, and sole ownership of the property, 


Decision rendered, 1586. 
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for the use and benefit of the assured, it must be so represented to 
the company, and so expressed.in the written part of the policy, 
otherwise the policy shall be void;” and also declares that “if the 
interest of the assured in the property, whether as owner, mortga- 
gor, or, otherwise, be not truly stated, the policy shall be void.” 
The loss, if any, was made payable to “ Reynolds, as mortgagee, or 
as his interest may appear.” The situation of the title was stated 
by Reynolds to the defendant’s local agent at Buchanan, who nego- 
tix ted the insurance at the time it was made. The building having 
been lost by fire, this action was brought, and on the trial my pred- 
ecessor, the district judge, directed a verdict for the plaintiff for the 
amount of the loss, reserving leave to the defendant to move for a 
new trial, or to enter a verdict for the defendant. Some other mat- 
ters, not stated, furnished the basis of some minor points disposed 
of on the hearing of the present motion, and need not now be re- 
peated. This motion, which is upon an agreed statement of facts, 
is to set aside the verdict, and to enter the verdict and judgment 
for the defendant. 

Upon the hearing two questions were reserved for consideration: 
(1) Whether the description in the policy of the interest of the 
plaintiff in the property thereby insured was true, and in confor- 
mity with the requirements thereof, in respect to accuracy of state- 
ment in that particular; and (2) if not, whether the defendant was 
estopped from relying on such misdescription by reason of the fact 
that the truth was made known to its local agent at the time of the 
insurance. 

What was the condition of the title at the date of the insurance ? 
The parol trust was inoperative. The deed, having no independent 
conderation, operated simply to pass the legal title. The effect of 
the mortgage and deed was equivalent to that of a common-law 
mortgage. Once a mortgage always a mortgage, until some new 
transaction occurs founded upon an independent consideration, is a 
maxim of equity. At law the mortgagor had become entirely di- 
vested of the title before the insurance, and at that time it was in 
Reynolds, the mortgagee. On the argument I was strongly im- 
pressed that this was fatal to the description of the interest in- 
sured, but further consideration has led to a different conclusion. 
In equity the property remained unaffected by the deed, and in all 
substantial particulars it remained that of the mortgagor. He 
was entitled to its value, subject to the mortgage. This particular 
loss was his, and not that of Reynolds. In the then state of things 
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the property could not have been insured by Reynolds as his. The 
case of Clay Fire Ins. Co. vs. Huron Salt & Lumber Co. (31 Mich., 
346) is an express authority to that effect. In strictly technical lan- 
guage, having reference to the legal title, this property was not that 
of the insured, but in every real and substantial view it was his, and 
in the common acceptation would be so regarded. The question is, 
then, to what kind of interest does the policy refer in exacting a cor- 
rect statement thereof? Is it to the strictly legal title, or is it to 
the substantial ownership,—the absolute right in the property? 
The authorities are clear to the effect that it is to the essential, 
rather than to the technical, interest that such language in the pol- 
icy relates: Farmers’ Mut. Fire Ins. Co. vs. Fogelman, 35 Mich., 
481; Clay Fire etc. Co. vs. Huron Salt ete. Co., 31 Mich., 346; 
Wood, Ins., § 151; Hough vs. City Fire Ins Co., 29 Conn., 10. 

I am of the opinion, therefore, that the policy correctly de- 
scribes the insured property as that of the plaintiff, that the ver- 
dict was properly directed in his favor, and that the motion must be 
denied. 


UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF MISSOURI. 


KOHEN ) 


Us. ) 


MUTUAL RESERVE FUND LIFE ASS'N.*} 


Where the application stipulates that the policy will not become in force un- 
til delivered, such stipulation is valid and will be enforced. 

It will not affect the case that the name of the beneficiary, the wife of 
the insured, is written while the stipulation is printed. The beneficiary 
had no interest until the contract was in force. .Nor would unnecessary 
delay on the part of the company in delivering the policy affect the 
case. 











* Oral decision, by Brewer, J., September 24, 1886. 





Phenix Ins. Co. vs. Fulton. 


SUPREME COURT OF GEORGIA. 


PHCENIX INS. CO. 
US. 


FULTON.* 


Where the building insured was worth from $1,200 to $1,500 and the land from 
$6,500 to $10,000 and there was an incumbrance of $500, a finding by the 
jury that a statement that it was not incumbered was not a material mis- 
representation is not error. 


Joun C. Rep, for Plaintiff in Error. 


J. A. Baxer, for Defendant in Error. 
BuanprorD, J. 


The only question in this case is this: Fulton, in his application 
to this company for insurance upon a certain house, was asked 
whether there was any incumbrance upon it or not. He answered 
that there was not, when in fact there was an incumbrance of 
$500 upon it, and the land on which it was situated. The court left 
it to the jury to say whether this misstatement by Fulton was a 
material misstatement in this case. The jury found that it was not, 
and found in favor of Fulton. The insurance applied for was $1,000. 
The house was shown to have been worth from $1,200 to $1,500; the 
land, according to the testimony, was worth from $6,500 to $10,000. 
The incumbrance amounted to only $500. 

According to our Code, a misstatement must be material in order 
to void the policy. The question of whether it is material or not 
is a question for the jury, and in this case was properly left to the 
jury. There is no complaint that the question was not fairly sub- 
mitted tothem. We think there was sufficient evidence to authorize 
their finding. They might very well have considered that, where 
there was only an incumbrance of $500 upon premises of the value 
testified to, the failure to state it in the application was not such a 
material misstatement as would void policy. The jury having so 
found, we affirm the judgment of the court below in refusing the 
grant of a new trial. 








* Decision rendered, December 12, 1887. 
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LOWER COURT DECISIONS. 


LIMITATION IN CASE OF REMOVAL OF SUIT. 


Civil District Court of New Orleans, La. 


E. C. LONG Et AL. 
vs. 
HOPE INS. CO.* 
The failure to sue within the time fixed by the policy is open to explanation 
and a reason which is satisfactory in law may be shown. 
A suit instituted in a State court after the lapse of the limitation period but 
during a similar suit pending in the Federal court seasonably brought, 
may not be barred by the limitation. 


Vooruiss, J. 

Upon reconsidering the legal proposition involved in the peremp- 
tory exception of no cause of action, the clause in the policy of in- 
surance—“ All claims under this policy are barred, unless judicially 
prosecuted within one year from date of loss ”—is now held by this 
court to be a condition of the contract, having no reference to pre- 
scription or limitation. This change of ruling is adopted to conform 
with the opinion in Riddlebarger vs. Insurance Company (7 Wallace, 
288), quoted with approbation, in that respect, in Edson vs. Insur- 
ance Co., 35 A., 353. 

This condition affects not only the remedy, but the contract it- 
self, as observed by Judge Blatchford in Gray vs. Hartford Insur- 
ance Company, Vol. 1, p. 280. It comes within the category of res- 
olutory conditions under C. C., Arts. 2,045 (2,010), et seq. C. C., 
Art. 2,021 (2,016): “If the obligation takes effect immediately, but 
is liable to be defeated when the event happens, it is then a resolu- 
tory condition.” 

The event in question is the judicial prosecution of the claim 
within one year from date of loss—clearly a protestative condition; 


* Decision rendered, March 15, 1883. 
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C. C. art. 2,024 (2,019); since “it makes the execution of the agree- 
ment depend cn an event which it is in the power of the one or the 
other of the contracting parties to bring about or to hinder.” Un- 
der C. C. art. 2,047 (2,042): “In all cases the dissolution of the con- 
tract may be demanded by suit or by exception;” but a distinction 
obtains in this article between cases where it is “an event not de- 
pending on the will of either party,” when “the contract is dissolved 
of right” and other cases, where the event is in the power of either 
or both parties, when “the dissolution must be sued for; and the 
party in default may, according to circumstances, have a further 
time allowed for the performance of the condition.” C. C. art. 2,022 
(2,017), 2,023 (2.018). 

The failure to apply to the courts within one year to enforce the 
demand, “is, by the contract, made conclusive against the validity 
of the claim.” Semmes vs. Insurance Company, 13 Wallace, 161. 
But in Louisiana jurisprudence this presumption is not juris et de 
jure; it is open to explanation “according to circumstances;” and 
one is allowed to “show any reason which in law rebuts this pre- 
sumption:” 13 Wallace, 161; C. C. arts. 2,285 (2,264), 2,288 (2,267). 
Thus, in Blanks vs. Ins. Co. (86 A., 603), “ courts have been hberal in 
construing and administering such provisions, have restricted their 
application in sundry cases, and have admitted certain excuses for 
non-compliance therewith.” The supreme court was then reviewing 
the very clause now under consideration, with reference to the pre- 
sumption, not established by law, but originating from the parties 
themselves, which, under C. C. art. 2,288 (2,267), “is left to the 
judgment and discretion of the judge,” whose rule of action, how- 
ever, must be, in all such presumptions, “to admit none but weighty, 
precise and consistent.” 

The present suit was instituted after the lapse of the twelve 
months; but during pendency of a similar suit, seasonably brought 
in the Federal court. It is not suggested that at any time there 
was any interruption in the active judicial prosecution of the claims 
in either court; but the contention is that under the other ruling 
in Riddlebarger’s case (7 Wallace, 390), the first suit, though season- 
ably filed, must be ignored as if it “had never been prosecuted,’ 
and this, too, without reference to the circumstances which may have 
prompted a removal of the litigation from the Federal to the State 
Court; nor to the fact that the claim had been diligently filed in 
court, continuously prosecuted in good faith in both courts, and 
persistently resisted from inception to present time. 
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Such instruction is incompatible with the jurisprudence of the 
Louisiana Civil Code, although in harmony with the laws of Mis- 
souri, where originated the Riddlebarger litigation. 

The objection that, after filing peremptory exception, it is too 
late to amend petition, is met with the adverse text of C. P., art. 419; 
“After issue joined, the plaintiff may, with leave of the court, 
amend his original petition.” The authorities quoted to the con- 
trary refer to the cases where judgment had previously intervened, 
or where the proposed amendment altered the substance of the de- 
mand, “making it different from the one originally brought.” C. 
P., arts. 547, 548. Exception referred to the merits. 


SUBROGATION IN CASE OF COLLISION. 


United States District Court, S. D. New York. 


THE BRISTOL.* 


Upon a collision near Newport, between the bark B. R. and the steamer Bris- 
tol, by mutual fault, whereby the bark and her cargo, both belonging to 
C., were sunk, and mostly lost, and the Bristol and her cargo were also 
injured, it was found, upon the report on damages, that the damage to 
the steamer, including the damage to her cargo, which she had paid, 
amounted to $45,696.74; the damage to the B. R. was $34,807.35, less $1,- 
671.05, the proceeds of the wreck; and the net damage to the cargo of 
the B. R. was $42,175.07. The cargo, being insured, was paid for by the 
insurance company, who intervened in the suit for a recovery for the 
damage to cargo. Held, (1) that C., as owner of both ship and cargo, was 
affected by the fault of his master, and could recover but half the dam- 
age to the cargo , (2) that the insurers could recover only what C. could 
recover ; (3) that, under the law limiting ship-owners’ liability, C. was 
not liable for any part of the excess (about $11,000) of the Bristol’s loss 
over the whole value of the bark and freight,—the latter being, in this 
case, nothing; (4) that no part of the claim for the loss of C.’s cargo 
could be offset or applied against the amount (about $11,000) of the Bris- 
tol’s loss in excess of the damage to the bark, excluding cargo; (5) that 
the value of the wreck, $1,671.05, for which C. was obliged to account as 
a condition of the limitation of his liability, was applicable as an offset 
to the liability of the Bristol for half of the damage to the bark’s cargo ; 
(6) that the insurers were entitled to this balance, amounting to $19,- 
416.48, to the exclusion of C. 
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* Decision by Brown, J., January, 26, 1887. 





